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THE FLATHEAD INDIAN IRRIGATION PROJECT WATER USE 

AGREEMENT AND THE FLATHEAD WATER RIGHTS COMPACT:  

STATEMENT OF FLATHEAD JOINT BOARD OF CONTROL NEGOTIATING 

TEAM* 

 

 

On behalf of the FJBC, it has been our job, and privilege, to negotiate directly and 

frequently with negotiators for the Confederated Salish and Kootenai Tribes regarding a 

water use agreement for the Flathead Indian Irrigation Project.  More recently these 

negotiations have also involved representatives of the state and federal governments.  

 

Since the FJBC is the central operating authority for the three irrigation districts—

Flathead, Mission, and Jocko Valley—that represent fee land irrigators served by the 

FIIP, our responsibility has been essentially to negotiate on their behalf.  Consequently, 

this Q & A paper is written primarily from an irrigator’s perspective. 

 

The basic issue we have been discussing is whether it is possible to balance irrigation 

delivery needs with instream flow needs for fisheries in the rivers, streams, creeks, and 

reservoirs affected by the Project.  We think it is possible, and we think in general the 

draft Agreement accomplishes that.  But the details are important, and irrigator comments 

are important.  Many have directed our attention to some areas that need improvement.  

Other comments indicate some misunderstanding of the Agreement, the Compact, and 

the process the parties have engaged in while negotiating them.  We hope to address the 

comments in this meeting.   

 

Our work has been consistently guided by this goal:  To ensure the Water Use 

Agreement, which if finalized will settle and control water rights for the Project, 

guarantees irrigators adequate, secure, economical irrigation water.  “Adequate” refers 

to the amount or volume of irrigation water, as well as its timing, needed to irrigate as 

productively as in the past.  “Secure” refers to the legal guarantees that irrigators may 

rely on that they have a legally enforceable right to receive and will receive their share of 

irrigation water.  “Economical” refers to how much it will cost to deliver that water to 

irrigators in terms of the cost of operation and maintenance on a year-to-year basis and to 

rehabilitate and better the Project so that for the foreseeable future it can accomplish this.   

 

Obviously, the Water Use Agreement is not completed.  Some aspects remain to be 

negotiated, in particular in response to written comments received from irrigators about 

the draft released to the Public on June 2, 2012.  (The comment period, which has been 

extended twice, will close tomorrow, August 2.)  So, the final proposed Agreement has 

not been completed and, most importantly, the FJBC has not yet reviewed it and made a 

final decision whether to approve or disapprove it.  We hope that will occur in late 

August.  The Tribal Council will then have its chance to approve or disapprove, and, if it 

approves, then the Montana Legislature will have its chance to approve the Agreement, 

as it will be a part of the Compact between the Tribes, the State, and the federal 

government, assuming it is completed.   
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This process has been long, and it is not at the end.  But it may be at the beginning of the 

end.  We, the FJBC negotiating team, think it is well worth it to try to conclude an 

Agreement and, ultimately, a Compact, primarily because of what can be gained by doing 

so. Of course, another advantage is the avoidance of the years of conflict, the expenditure 

of many millions of dollars, and the few, unsatisfying results that occur if an Agreement 

is not reached and the parties litigate their water rights.   

 

Make no mistake about it, litigation not only is very costly in numerous ways.  But most 

importantly is should be recognized that litigation absolutely cannot result in positive 

gains for irrigators and the Project, not to mention the Tribes and their interest in instream 

flows.  Only a negotiated agreement, supported by all parties and adopted by the Montana 

Legislature and the U.S. Congress can accomplish positive results.  Those positive gains 

that can be accomplished by reaching an Agreement that guarantees irrigators adequate, 

secure, economical irrigation water for the foreseeable future, are, in our opinion, the 

greatest reason for moving forward, assuming key issues are resolved. 

 

 

1. Why reach an Agreement?  In short, a cost-benefit and risk-reward analysis of 

the options shows a FIIP Water Use Agreement, assuming it protects the basics--

adequate, secure, economical irrigation deliveries—is far superior to litigation as 

a way to resolve conflicting water rights claims on the Flathead Reservation.  

Montana is in the middle of a water rights adjudication.  Therefore, water rights 

will be resolved on this reservation, either through litigation or negotiation.  

Litigation is costly for all involved, it takes years, even decades, and results in 

very narrow conclusions.  In litigation, no party will prevail completely.  The 

Tribes have sound legal positions and so do irrigators, but neither can hope to 

prevail completely.  A negotiated settlement, which this Water Use Agreement, as 

part of a larger Compact is, can, on the other hand not only resolve questions such 

as who gets how much water and when and where, but who will pay for the 

rehabilitation it will take to keep the Project going, who will pay for the extra 

pumping needed to provide adequate water to a variety of needs.  A negotiated 

settlement can do this without risking too much in terms of security and control.  

To conclude, a “good deal” will not be perfect for either side, but it is far superior 

and far more capable of accomplishment than a “good” litigation outcome.   

 

2. How does the FIIP Water Use Agreement fit in with the larger Compact 

proposal?  The FIIP Agreement is focused on resolving conflicts between 

irrigation deliveries and instream flows derived from surface water bodies—

streams, creeks, lakes, and reservoirs--affected by the Project.  This is a very large 

proportion of the water used on the Reservation, but it does not encompass all the 

water uses or all the water users.  The FIPP Agreement and its appendices, if 

concluded, would be incorporated into the Compact as an appendix.  Thus, to get 

a complete picture of the entire proposed settlement of water rights issues on the 

Reservation requires reviewing the drafts of the Compact, its appendices, 

including a water administration ordinance, and the FIPP Water Use Agreement 

and its appendices.  It is a large, daunting undertaking, but the issues are large, 
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complex, and very important.  Although the FIIP Agreement cannot become 

effective unless the Compact does, the issues dealt with in the Agreement are 

generally distinct from those in the Compact, so it can be reviewed separately. 

 

3. What right to receive irrigation water would irrigators have under the 

Agreement?  The same right as they have had for 100 years.  It is a legally 

enforceable entitlement to receive their share of the irrigation water the Project 

can deliver.  It is appurtenant to the land, can be transferred with the land, and 

cannot be severed from it.  An irrigator’s entitlement is not a water right as 

recognized under state law, but it never has been.  The formal ownership of the 

water right is clarified under the Agreement as being owned by the Tribes.  But 

the use of the water right remains legally required to be for the benefit of 

irrigators.  Some of the water right is dedicated to instream flows because there 

are equally strong legal arguments that Project water is subject to a right owned 

by the Tribes and derived from the Hellgate Treaty for instream flows to preserve 

the fisheries the Treaty says they have a right to access and use.  Because of these 

two conflicting claims on the water, the options are to fight it out in court, with a 

result no one can predict, or reach an agreement to balance and share the water 

resource.  This Agreement, with all its other provisions, does that and secures a 

better outcome for both irrigators and the Tribes, an outcome impossible to 

achieve in litigation. 

 

4. What has been the process for negotiating this Agreement?  The Project, as 

irrigators know, was operated by the federal government, primarily the BIA but 

for some years in the 80’s the BOR, for almost 100 years.  Since 2010 the 

Cooperative Management Entity (CME) has run the Project.  The CME is a 

committee of eight local individuals, four appointed by the FJBC and four by the 

Tribal Council.  The CME is in charge of the management team and the 

employees of the Project and it sets the policies for running it.  By and large, the 

CME has been applauded for improvements it has made.   

 

The negotiations that resulted in the FJBC and Tribes creating the CME and 

sharing operation of the Project took years.  Soon after they concluded, the same 

teams of representative began discussing whether the parties could reach an 

Agreement on water rights.  On a monthly basis, and with very few exceptions, 

the FJBC received reports about how those discussions were coming.  They 

progressed well enough that in 2010 the FJBC hired an expert hydrogeologist to 

review, critique and propose alternatives to the scientific basis developed by the 

Tribes, for a means to balance irrigation deliveries and instream flows. The FJBC 

also established a Water Rights Subcommittee to be able to receive more detailed 

information and at separate meetings as needed about the various options being 

examined.  The Subcommittee was charged with giving negotiators a sense of 

whether they seemed to be headed down a fruitful avenue or not but it was not 

empowered to take any decisions on behalf of the FJBC.  Only the FJBC can do 

that.  While it has been kept up-to-date and it has taken a number of decisions 

related to the negotiations—like authorizing the team to enter them, hiring experts 
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for support, establishing the Subcommittee, and authorizing the release of the 

Draft to gather public comments and hold public meetings regarding it—it has not 

yet said yes or no to the Agreement.  

 

 

 

5. What is the basis of the FTAs?  Scientific and historical data.  The FTA’s were 

developed by using historical data of Project deliveries as well as crop use 

requirements, data derived from modeling and satellite imaging.  The proposed 

FTA’s are set assuming 100% utilization of the existing water supply by 100% of 

the Project acres.  The Project Operator has some flexibility concerning deliveries 

within hydrologic areas.  The FTA’s are minimum deliveries expected for each 

year, and can be expected to be increased during the course of an irrigation 

season, particularly during normal and wet water years, depending on actual water 

use, reservoir storage and stream flows, just as occurs now.  The 1.4 af/ac FTA is 

a maximum, not an amount each irrigator will get every year.  The FTA for each 

region of the Project is somewhat lower than that and it is established depending 

on whether it is a wet, normal, or dry year.  Those values range from 1.0 af/ac to 

1.3 af/ac.       

 

6. Does the Agreement require more financial expenditures to operate the 

Project and, if so, how will those be paid?  Implementation of the Agreement 

will result in greater operational and personnel costs.  Additional pumping is 

required and additional personnel are needed to comply with Agreement 

requirement.  But part of the Agreement includes two funds which will help pay 

for these additional burdens.  First, a fund will be established to pay for pumping 

costs, building up reserves to pay for extraordinary pumping needs, and necessary 

environmental projects.  This will be funded from the State of Montana as part of 

the Compact settlement.  It is envisioned that this fund will provide a significant 

benefit to irrigators.  Second, Congress is anticipated to appropriate a large sum as 

part of its adoption of the Compact.  The Agreement provides that the Tribes will 

dedicate the portion of this sum that is necessary to pay for accomplishing twenty-

four rehabilitation and betterment projects.  This list was developed jointly by the 

Tribes, the FJBC, and the Project Operator.  Accomplishment of this list of 

improvements is intended to make the operation of the Project more efficient and 

permanent.     

 

7. What about duty?  Some commenters suggested the tradition of “extra duty” 

water should be continued.  The comments have been received and are being 

seriously examined, and we’re developing ideas about how to make extra water 

available.   

  

8. What changes will be made in the draft agreement?  All comments will be 

evaluated for possible changes to the agreement.  The negotiating parties are working on 

technical corrections also.  This is a draft document and the FJBC will review changes 

with the public on August 20, 6:00 pm, in a meeting at the Ronan School Auditorium.   
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9. What about stockwater?  Stockwater will be delivered during the irrigation 

season, but not between October 16 and April 1.  This change will not be 

implemented until a program to help stockgrowers develop substitute sources, as 

needed, is up and running.   

 

10. When do operational changes take effect?  Some improvements in operation 

have already occurred, as the CME took over that responsibility.  Operational changes 

resulting from the Agreement will take effect in a stepped manner.  As money is made 

available as part of the water right settlement process, both operational and rehabilitation 

and betterment changes will be implemented.  There is a deferral period for changes to be 

recognized, dependent upon appropriation of money.  Some management changes can 

take place with little or no expenditure of funds, and those changes will be implemented 

in an adaptive management fashion.   

 

11. What is the trigger?  The trigger for operational and infrastructure changes are 

appropriations for specific activities.  Water savings associated with those 

activities may then be reallocated toward meeting the instream flow requirements.  

The instream flow requirements do not take effect until the changes are made that 

can supply the instream flows, without negatively impacting irrigation deliveries.   

 

12. Who will implement the Agreement?  The CME will continue to be the operator 

of the Project.  The CME, and its employees, including the Project Manager, will 

begin phasing in the Agreement in accordance with its terms.   

 

 

13. How will Agreement affect non-project junior users?  If junior users’ water is 

not currently controlled by the Project, they will not be affected by the 

Agreement.  If a junior non-project user’s water derives from Project operations, 

however, there may be an effect.  Under the Agreement, Project irrigators will 

have a priority date of 1855, the earliest date on the reservation except for 

instream flows.  Under western water law, that means junior non-project users 

would be subject to curtailment in low water years.  However, their status and 

how in the end they will be treated is a subject of the Compact negotiations and 

not resolved in the Agreement.  

 

14. Does the Agreement or Compact REQUIRE anyone to join the Project? No.  

There may be some opportunity to join the Project, and if a non-project user 

adheres to the FTAs their interaction with the Project may be different than if they 

take water in excess of the FTAs.  Again, those issues are dealt with in the 

Compact.  

 

15.   Will there be extra pumping costs?  Yes, but this is also an opportunity, and 

much if not all the cost will be covered by a settlement fund.  See above at 6. 
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16.  What about non-quota or ‘free’ water?  There are two issues that affect this.  

First, the entire Compact process is part of the Montana General Stream Adjudication.  

As part of any adjudication, all water use must be measured and accounted for.  Second, 

the irrigation project must comply with the terms of a Biological Opinion on bull trout for 

the Flathead Indian Irrigation Project.  This biological opinion was issued by the 

USFWS, as part of the Endangered Species Act (ESA).  The Biological Opinion requires 

that the FIIP provide channel maintenance or ‘flushing’ flows for habitat improvement 

and enhancement for streams.  After these channel maintenance or Target Instream Flows 

are met, remaining high flows may be diverted to irrigation needs.  It should be 

understood that the ESA requirements essentially “trump” other legal requirements and 

authorities, such as the right to use water.  Consequently, this Agreement cannot change 

those requirements.  

 

  17.  Where does the Biological Opinion fit in?  See Q&A 16.  No matter what 

was negotiated in the Project Transfer Agreement or what will be negotiated in the 

Agreement for FIIP Water Use, the Endangered Species Act (ESA) and Biological 

Opinion on bull trout it required on the FIIP will dictate the bottom line as to how the 

Project Manager can utilize water resources.   

 

  18.  How to increase FTA?  If the FIIP can secure a source of funding that is not 

part of the CSKT settlement fund, and if that funding is not justified as being fisheries 

related, then the FIIP can utilize the water savings from that funding source to increase 

the FTA.  This can be O&M funding or grant funding, as long as it is not justified by a 

fisheries need.   

 

19. What is Adaptive Management?   “Adaptive Management” is a structured, 

iterative process of decision making in the face of uncertainty, with an aim to reducing 

uncertainty over time via system monitoring.  In this way, decision making 

simultaneously maximizes one or more resource objectives and, either passively or 

actively, accrues information needed to improve future management.  Adaptive 

management allows the parties to “get it right” if corrections are needed in the future.   

 

* The FJBC negotiating team is Alan Mikkelsen, consultant, Larry Cawlfield, 

hydrogeologist consultant, and Jon Metropoulos, lawyer. 

“Discourage litigation. Persuade your neighbors to compromise whenever you can. 

Point out to them how the nominal winner is often a real loser -- in fees, expenses, 

and waste of time. As a peacemaker the lawyer has a superior opportunity of being 

a good man. There will still be business enough.  Never stir up litigation. A worse 

man can scarcely be found than one who does this.”  

Abraham Lincoln 
16th president of US (1809 - 1865)   

 

http://www.quotationspage.com/quotes/Abraham_Lincoln/

