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At the 07/06 meeting, Rhonda Swaney, Legal Department, gave and update on water rights 

negotiations. 

 

The reason the Tribes are negotiating is in 1855 we owned all the water; shortly after that Congress 

opened the reservation and allowed allotments, allowed for the sale of allotments, and opened 

homesteading.  Over time we had a taking of our water.  By negotiating or defining what water we have 

left we will be able to preserve those rights in the future.   

 

In the 1970’s states began passing laws saying water rights need to be quantified.  Most western states 

are first in time, first in right states.   

 

Tribes were herded onto reservations and promised many things.  In 1905 the United States sued people 

saying they were taking too much of an Indian reservation’s water.  They intended to set aside enough 

water to take care of the reservation.   

 

We must follow state law to quantify the rights.  We can go to court or negotiate a compact.  If we go to 

court the water right will be defined on a parcel by parcel basis.  Going to court would take a very long 

time and be very expensive.  The tribal council chose to enter into a compact.   

 

In 1980 we began negotiations with the State.  In 2005 the negotiations became very intensive and the 

parties are close to a settlement.  We are the last tribe in Montana to enter into a compact with the 

state.  Our off-reservation instream flow will be included in the compact.   

 

The Tribal Council and the governor will be appointing the Water Management Board.  It puts us on a 

better level playing field with nonmembers and will protect our instream flows and allow us to have 

ground water protection areas.  It allows us to close surface water diversions.  It provides for ongoing 

development with a smaller water take for each domestic well.  

 

 We have an agreement with the Irrigation Project, which sets an instream flow and what they are 

allowed to divert.  Studies have shown they diverted too much water that the water they diverted and 

put to use is adequate for the crops’ needs.   

 

Seth Makepeace, hydrologist, discussed the settlement that was reached. The negotiations have three 

documents that guide how it will be put together.  The compact is the master document, which must be 

approved by the Tribes, State of Montana and Congress.    

 

There is a Unitary Administrative Ordinance, that will govern how new appropriations of water are 

administered going forward once the compact is settled for both tribal and nontribal entities.  A set-



aside water use agreement with the Flathead Joint Board of Control represents the fact that irrigation is 

the largest use of water on the reservation. 

 

The Tribes will have natural point instream flows.  There will also be FIIP instream flows.  The wetlands 

will be protected.  Natural lake water bodies on trust land are part of the high mountain water right and 

will be protected as they currently exist.    Kerr Dam regulates ten feet of Flathead Lake.  There will be a 

tribal water right for the natural pool of the Flathead Lake.  The natural level of the lake will be 

protected.  We have cultural and protected rights in the agreement.   

 

Having a tribal habitat acquisition fund is part of the agreement.  The Tribe is working on a monetary 

settlement with the state and federal government.  Any settlement funds from this would be used for 

projects and could not be paid out to the membership.   

 

The state will be hosting public meetings this fall.  Seth and Rhonda answered questions from Audience 

Members.  August 1 and 29 are the dates for the next negotiation meetings (note: this has been 

changed).  The Montana Water Board will not have any enforcement authority on the reservation. 

 

 


