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Comments to Montana Reserved Rights Compact Commission 
Confederated Salish and Kootenai Tribes Proposed Compact 

 
We present these comments on behalf of multiple land owners with a long-standing and productive presence 

throughout this region. We have attended most, if not all, of the Compact Commission’s public presentations 

and negotiation sessions regarding the Compact for the last several years.  We have read and analyzed all the 

documents made available to the public and much additional information.   

Based on what has been presented in the public hearings and on the additional research we have conducted, we 

believe that the proposed Compact is incomplete, defective, and not ready for legislative review.  The purpose 

of these comments for the public and written record is to highlight the several problems with the proposed 

Compact. 

It has not helped that the documents proposed for public review keep changing.  As opposed to making 

meaningful changes in response to public comments, the authors continue to obscure the true meaning, intent, 

and implications of the proposed Compact for all water users that it affects.  We believe it is unconstitutional 

and unlawful to vest a water right in a political entity—the Tribes—and not the land itself.  In Montana, water 

rights are attached to land. 

The Compact is literally in three pieces: a private agreement to which the State did not participate; a unitary 

management ordinance that cannot be implemented with any certainty, and a ‘catch all’ Compact document 

that consists of hundreds of pages of water rights abstracts that contain ‘side deals’ affecting water 

management not discussed in any of the principle pieces of the Compact. 

The FIIP Agreement 

The FIIP Agreement—arguably a critical piece of the proposed Compact—is the primary place where the on-

reservation federal reserved water rights of the CSKT were at least partially quantified.  These water rights were 

determined using the primary purpose of agriculture.  Without due process or examination, and over the 

objections of the on-reservation irrigation community, the agricultural water use was changed into instream 

flow which, when all is said and done, was made ‘available’ by reducing the farm turnout allowance based on a 

‘theoretical’ hydrologic model, removing all "Non-Quota Water" usage, denying the valid science behind the 

1946 Walker Report's double and triple duty water, and using tax payers' funds to save water but then denying 

that saved water usage to the local tax payers who saved it.  

That the Commission was not involved in the most significant part of the federal reserved water rights 

quantification, and allowed the change of use and priority date of existing water rights without any review or 

legal authority, is a dereliction of duty.  Furthermore, all the rhetoric about ‘government to government’ 

negotiations on key natural resource issues is made moot by both the Tribes and the State of Montana failing to 

enter into direct government-to-government negotiations over the federal reserved water right, under the 

faulty assumption that the FJBC fairly represented the irrigators, when it totally failed to accomplish any value 

whatsoever to them for their taxes.     
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The Commission may not now ‘legalize’ a faulty private agreement by ‘folding it into the Compact’, and then 

disclaiming any legal responsibility for what happens under the FIIP agreement to state-based water users. 

The Unitary Management Ordinance 

The 126-page Unitary Management Ordinance, or “UMO” is a monster of a document that cannot be 

implemented; it is also tied to the FIIP.  The UMO has several shortcomings, among them (1) it sets up a political 

water management board ; (2) the scientific and technical criteria for making water management decisions have 

not been developed with specificity toward reservation lands and there is no clause to direct their development; 

(3) the UMO fails to identify with clarity who the water staff actually is, and (4) it cannot be used to effectively 

manage water.  The UMO waives the State’s constitutional and legislative responsibility to manage the water 

rights of non-Tribal users. 

The UMO’s lack of objectivity and scientific criteria betray its concealed but primary mission: to eliminate 

irrigated agriculture and to change all irrigated agricultural flows into fishery instream flows.  Rather than wait 

until irrigation rehabilitation projects are completed and on-line to transfer water rights, the UMO allows the 

transfer of irrigated agriculture water rights to instream flow based only upon the notice of funding received for 

the rehabilitation project.  A ‘notice of funding’ is not the same thing as making real water available for other 

uses through betterment of the irrigation structure. 

The Commission has stated in public that it has not thought about the staffing, manpower, skills, or budget 

necessary to implement the UMO.  The UMO does not spell out clear lines of decision-making, redress 

procedures, nor methods through which an impartial review of the facts of any dispute are to be assured.  The 

UMO leaves too much room for political deal making outside of any formal and impartial water administration 

program. 

The “Water Rights Abstracts” attached to the compact and referenced in the UMO contain in most instances 

‘notes’ on the administration of each particular water right, which often include ‘side deals’ made between a 

Tribal technician and a State technician as to the disposition and administration of a particular water right.  

These ‘side deals’ or ‘agreements’ made in the Abstracts have not been integrated into the UMO, so it is 

impossible to tell which rule governs the administration of water on the reservation. 

In short, the UMO is not complete and cannot be implemented as is written. 

The Compact Document 

The Compact document, being composed of essentially two (2) incomplete or defective parts (the UMO and FIIP 

private agreement), is not finished.  Moreover, the Compact document itself has major flaws, including (1) it fails 

to quantify the federal reserved water right; (2) fails to specify clearly that two legally distinct water rights are 

being included in the Commission’s discussions; and (3) fails to clearly articulate the volume of water being 

sought by the CSKT.   

Failing to quantify the federal reserved water right is a fatal error in the document.  Instead of articulating the 

volume of the rights claimed by the CSKT beyond the 229,000 acre feet in the FIIP, it buries millions of acre feet 

of water inside the ‘Water Right Abstracts’, and in a form that makes it impossible to determine how much 
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water is involved in the compact.  For example, claiming a ‘right to the natural flows to keep Flathead Lake at an 

elevation of 2883 feet’ fails to specify that more than 16 million acre feet of water are required to keep the 

elevation of Flathead Lake at that level.  A ‘right to the high mountain lakes’ is non-specific in terms of volume of 

water.  Finally, a ‘right to wetlands’ is not specific as to the source and volume of water needed to maintain the 

wetland.  Is it the water, the land, or the evaporation consumptive use that is being requested? 

The Compact also fails to clarify for the public and the legislature that two legally distinct water claims of the 

Tribes are being ‘resolved’.  There is simply no legal or administrative precedent for claiming that the off 

reservation water rights under the Stevens Treaty for hunting, fishing and gathering are the same as on-

reservation federal reserved water rights based on the Winters Doctrine.  Furthermore, there is no legal 

precedent for the CSKT to have any right to ‘call’ for the enforcement of those water rights off reservation or 

exercise any administrative authority whatsoever.     

The Commission fails to articulate that these distinct ‘off reservation Stevens Treaty water rights’ are set to 

exert claims for more than 20 million acre feet of water in Northwestern Montana. 

Exempt from an Environmental Impact Statement? 

Lawyers lobbying for the Commission continue to allege that this deal is "exempt" from the required 

Environmental Impact and Economic Impact Statements that customarily protect basins from environmental 

damages and economic ruin. Dried up irrigation ditches that have run continuously since 1894 and earlier, the 

drying up of wetlands and springs that have existed since the FIIP began, and the flood damage from deliberate 

flooding with waters formerly applied in beneficial use by agricultural irrigators means environmental impacts 

and damages!   

The Public Hearings Process 

The downfall of the public hearing process has been the focus of the Commission on ‘selling’ the Compact and 

not explaining it to the public.  Platitudes that the Compact ‘won’t affect anyone’ and that it ‘protects existing 

water users’ are just plain false.  Our conclusion is that these public hearings have been ineffective.  The 

Commission has focused on hiding the details of the agreement from the public, and many questions have gone 

unanswered.  For this reason, we are attaching a series of questions which we attempted to ask in these 

hearings for which we have yet to receive any answers, and furthermore, we are requesting written responses 

to them. 

Conclusion 

For the foregoing reasons, we urge the Commission to not forward this document to the legislature for review, 

and instead, take the time to think through and finish all the key components of the document.  We urge the 

Commission to seek clarification from the legislature regarding the Stevens Treaty rights.  Finally, we urge the 

Commission to complete the full analysis of the economic and environmental impacts of the proposed Compact.  

Sending this forth as an incomplete document risks the reputation and legacy of the MT Reserved Rights 

Compact Commission and jeopardizes the water rights of Montanans and the CSKT. 

* * * *
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GENERAL QUESTIONS FOR COMPACT COMMISSION PUBLIC MEETINGS 

1. This question has to do with the  DRAFT Compact and its three ‘parts’—(1)the FIIP Agreement, (2) the 

Unitary Management Ordinance (UMO or “law of the compact”), and (3) the off-reservation Stevens 

Treaty water rights.   The Compact document incorporates each of these parts. 

a. Since the “Compact” is made up of these separate pieces, is the compact still valid if any or all of 

these ‘parts’ are not approved or finished?  For example, if the FIIP Agreement is not approved, 

does the Compact still go forward?   

b. If the Commission plans to move ahead with the Compact without the FIIP, will it  ask the 

legislators to approve the Compact if such a major piece is missing or unfinished? 

1. Is this plan a “Nancy Pelosi” plan, where you ‘have to pass it in order to find out 

what is in it’? 

c. Regarding the FIIP agreement, we understand that the Compact Commission can’t negotiate 

with private parties, and that is why the State was not a party to the FIIP agreement.  Yet the 

Commission includes the FIIP as a major part of the Compact 

i. Since the FIIP agreement actually did the ‘work’ of quantifying the on-reservation 

federal reserved water rights  for irrigation and other uses,  how can the Commission 

justify its decision to allow a private agreement  of which it was not a part to  determine 

a state’s  position?  

1. How can the quantification of federal reserved water rights  occur by private 

agreement?  

ii. Is the Commission aware that the private agreement does not protect existing users—in 

fact, that it reduces water to all irrigation including state water users? 

1. What will the Commission do about the known inequities in this private 

agreement? 

iii. How can the state legally incorporate this agreement into the Compact and  then reject 

any  liability for results that harm water users? 

iv. If not a part of the agreement, why did the Commission  agree to abandon the water 

rights of non-Tribal irrigators and non-irrigators by   the ‘ grand bargain’  agreeing to 

drop protections for irrigators in exchange for Tribal administration? 

v. Will the FIIP die if the compact dies? 

d. Regarding the Unitary Management Ordinance, or Law of Administration. 

i. The UMO creates a new water management board or authority over water management 

on the reservation.   

1. What authority does the UMO have over the other existing water management 

agencies including the JBC and CME? 

2. What constitutional, legal, or legislative authority does the compact commission 

have to relinquish state sovereignty and constitutional and legal responsibilities 

to this board? 
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e. Regarding the quantification of off reservation Stevens Treaty Rights. We have heard much from 

the Commission about the Winters court case and the federal water reserved to fulfill the 

purpose of the reservation.  

i. Are Stevens Treaty water rights included in the Winters Doctrine? 

ii.  How are they different? 

iii. Since Stevens Treaty water rights are associated with protecting rights to fishing, 

hunting and foraging  at usual and accustomed places, are the Tribes and is the 

Commission satisfied that a single value for water flow instream represents the full 

scope of these rights? 

2. These questions involve the purpose of the Compact Commission and the proposed compact  

a. We understand the Reserved Rights Compact Commission is attempting to do TWO things in the 

Compact: (1) determine the federal reserved water rights which on the reservation, and (2) 

determine the off-reservation Stevens Treaty water rights. 

i. Is a ‘federal reserved water right’ as defined under the Winters Doctrine the same as a 

‘Stevens Treaty water right’?  Do the words have the same legal meaning? 

1. What are the differences? 

2. Are off reservation Stevens Treaty water rights quantified in the same way as 

on-reservation federal reserved water rights?  

3. Has a Stevens Treaty water right ever been identified as a ‘federal reserved 

water right’ in any legal proceeding quantifying only federal reserved water 

rights as defined under the Winters Doctrine? 

a. Is the goal of the Commission to set precedent for such a result?  

ii. The language in the beginning of the Compact document identifies the two different 

rights, but by the end of the first few pages, assumes the two water rights are the same.  

By the end of the Compact document, both federal reserved water rights and Stevens 

Treaty water rights are referred to as one term, the ‘Tribal Water Right’ 

1. Shouldn’t the Commission clarify this language so that the public and legislators 

understand what is being proposed? 

3. These questions have to do with how much water is being claimed by the Compact and about specific 

claims. 

a. How much water is being claimed as a federal reserved water right on the Flathead Indian 

Reservation…including all uses and Flathead Lake? 

i. How much irrigation water 

1. What is the application of only 1.4 acre feet per acre on FIIP project lands based 

upon? 

2. Does this volume of water equal the historic rate of application? 

ii. How much instream flow 

b. Please describe how much water is claimed by the Tribes in Flathead Lake and the relationship 

of that water right to Kerr Dam operations now.  Will the Tribe acquire state-based water rights 

when it owns and operates Kerr Dam? 

c. What criteria will the new Water Management entity use to make a call on irrigation water for 

an on-reservation instream flow? 
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d. How much Stevens Treaty water is being claimed in off-reservation water basins? 

i. The Tribes have claimed a Stevens Treaty  instream flow right in the mainstem and 

several tributaries of the Bitteroot, a basin that is temporarily closed. 

1. What users will be curtailed to meet the Tribes Stevens Treaty stream flow 

right? 

2. Who will administer this call and take the field action? 

4. These questions concern the 1100 page document presented for public review.  We are concerned 

that throughout this process the “Compact” documents have been constantly changing which has 

prevented full public review and comment. For example, the Commission recently removed two (2) 

appendices dropping the page number down from 1,400 to 1,100 pages. 

a. The volume of material—a stack of paper nearly a foot high—seems a lot for a 10 year 

negotiation process, which should have streamlined everything.  There are no summary tables, 

for example.  Some summaries were initially provided as “attachments”, but have since been 

removed from the DNRC website 

i. Did the Commission run out of time, or is the stack of paper designed to divert attention 

from something else? 

ii. Is this document ready for legislative review and approval? Why or Why not? 

b. When are all the documents going to be final?  When will the public see the final document? 

c. Is this document (November 8, 2012 draft) the document the entire Commission will vote on 

December 19, or is that a different document?  

d. What will be submitted to the Legislature? 

e. Can the legislature amend / remove pieces of the compact, or is this an ‘all or nothing’ deal? 

f. Can the legislature act on anything that is not complete? 

 

5. These questions are about the Federal role in the proposed compact.  The federal government 

reserved the lands comprising the Flathead Indian reservation in the 1855 Hellgate Treaty.  The water 

associated with these lands comprises the federal reserved water right.  The federal government also 

invited settlers into the Flathead valley through federal legislation opening the lands to settlement, and 

built a federal irrigation project for Indian and non-Indian  residents. 

a. The federal government  both reserved and opened up the Flathead (CSKT) reservation lands,  

and built an irrigation project to serve Indians and non-Indians…creating the situation we have 

today. 

i. Given the federal Bureau of Indian Affairs poor record for the completion, rehabilitation 

and repair of its irrigation projects, what is the federal government’s role in the 

rehabilitation and betterment of the FIIP? 

ii. Has the federal government contributed water to the settlement? Consider the 

following: 

1. The US could provide all fish flows needed by the Tribes from Hungry Horse 

reservoir and not require reduction in water use from irrigation  

2. The US could provide most of the off reservation stevens treaty rights—securing 

this rights by connecting with existing federal reserved water rights, e.g.,  

Glacier National Park; guaranteeing streamflows out of federal reservoirs 
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6. These questions apply to the impact of the CSKT off-reservation Stevens Treaty water rights on 

existing water uses. 

a. Many of the basins cited in the Compact as having off reservation water rights are over- 

appropriated or nearly so.  Some are already legislatively closed  

i. Does the Commission know whether the exercise of a Tribal water right could tip any of 

the off reservation basins into ‘closure’, preventing new water uses? 

ii. In a basin that is already closed, like the Bitteroot, what is the impact of Tribal water 

right on existing uses?  

b. In the Compact, the Tribes are given authority to make a call on these water rights and have 

agreed to exercise that call only against irrigators. 

i. What authority do the Tribes have to administer water off the reservation and 

specifically to make this call? 

7. These questions concern the identification/quantification of the off-reservation Stevens Treaty rights.   

a. We understand that the Stevens Treaty Water Rights are based on the Tribes’ access to fish, 

hunt, and forage in its usual and accustomed places. 

i. How were the instream flow needs of these places determined? 

ii. Why were some basins originally included in the documents excluded for this pass?  i.e. 

Yaak, Fisher, and 76I 

iii. How were these locations chosen? 

iv. Are there any financial arrangements between the Tribes and hydropower facilities near 

or at the proposed Tribal stevens treaty water right? 

b. Since the  Stevens Treaty water rights have to do with federal promises to the CSKT, shouldn’t 

existing federal facilities and federal reserved water rights be used to satisfy the CSKT Stevens 

Treaty water rights? 

8. These questions concern the relationship between irrigation return flow, wetlands, and late-season 

streamflow. 

a. We understand that storage of irrigation water on agricultural lands, and the seepage and 

return flow, feeds many of the wetlands on the reservation and contributes to late season 

streamflow for fish. 

i. Has there been any study of the impact of reduced irrigation water use on wetlands and 

late season streamflow? 

ii. Has there been any study of the reduction of irrigated acreage on ground water 

recharge? 

b. Can you describe how much water is involved in the wetland water right on reservation? 

c. Which Tribal, state, and EPA- declared wetlands carry the time immemorial priority date? 

9. On page 41 of the October 3 draft of the Compact, the United States reserves the right to change 

the terms of the compact, and once those changes are made, the state and Tribes have no say in 

the change. 

a. Why does the federal government feel the need to be able to make changes beyond the scope 

of actual negotiation? 
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b. What kind of changes could the federal government make to this compact? 

c. Are there other examples from MT where the federal government has changed a compact, and 

what were those changes? 

d. What effect might changes to the compact by the federal government have?  E.G., funding, 

amount of water, water administration 

10. The FIIP agreement will reduce the amount of water on irrigated lands, making them less 

productive. 

e. Given that the soils vary in the FIIP project, and that diversion canals ‘leak’ water, please explain 

the process used to assign a ‘one size fits all’ water diversion to the FIIP of 1.4 acre feet per acre. 

f. Has there been any evaluation of the increase in food prices, including meat, resulting from less 

productive agricultural lands? 

g. Has there been any evaluation of the connection between wetlands and irrigation return flow, 

and if the irrigation water is reduced, whether the wetlands will dry up? 

h. Is the reduction of water to irrigated lands an ‘inverse condemnation’…that is, will it result in a 

lessening of the value of these lands? 

i. When will the metering of diversions and wells begin?  Who will pay for the meters? 

j. Once the reduction in water to agricultural lands achieves the reduction in value, is it the Tribes’ 

plan to purchase those lands at depressed prices? 

i. Can the Montana Reserved Rights Compact Commission engage in an activity that 

directly or indirectly reduces water to irrigation lands? 

11. The following questions are related to the on-reservation water rights (‘federal reserved water 

rights’) and the off-reservation water rights (Stevens Treaty water rights). 

k. How much water is being asked for the on reservation, federal reserved water right?  I don’t 

have time to look through the compact documents, so can you estimate? 

l. How much water is being asked for in the off-reservation Stevens Treaty rights? 

i. Where is the location of the instream flows? (Kootenai, Clarks Fork, Bitterroot) 

ii. What kind of studies were done to verify the amount of water requested? (fish needs, 

Tribal usual and accustomed places, habitat needs etc) 

iii. Has the Compact commission analyzed how much water is actually available in those 

rivers? 

iv. Since the federal government will hold those water rights, has there been an economic 

or environmental impact statement on the effect of exercising those rights on other 

users and the local economy? 

v. Who will enforce those water rights? 

12. The following questions relate to the Unitary Management Ordinance, aka “Law of 

Administration” which applies only to on-reservation federal reserved water rights 

m. The Commission claims that existing water users will be protected.  Yet the first thing the UMO 

does is to reduce the amount of water to irrigated lands. 

i. How does this “protect existing users”? 

ii. Can the Compact legally legitimize this questionable reduction? 

n. Does the UMO provide an effective way for on-reservation water users to dispute an action by 

the water management board? 
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o. The Compact creates a new water board responsible for the distribution and administration of 

water on the reservation. 

i. Is the new arrangement more efficient?  

ii. Please explain how the creation of a new water board  on top the Flathead Joint Board 

of Control, and the cooperative management entity will improve water management on 

the reservation 

13. Under the Compact, the Tribes have a right to “call” the water both on and off reservation, which 

means that it can require that its senior water right is exercised first before other water users.  

The following questions relate to the “call” on the water and to the Compact’s section on “call 

protection” 

a. Since the Tribes (and the united states) have agreed to only “call” irrigation water users 

using surface water or ground water in proximity to a stream, is the Compact inherently 

‘anti-agriculture/irrigation’? 

b. Is there another goal to the Compact, in other words, to remove irrigated agriculture from 

the landscape? 

c. Can the state of Montana legally support this discriminatory ‘call’? 

14. The following questions relate to Kerr Dam and the water in Flathead Lake 

a. How much water does the Compact allocate to the Tribes in Flathead Lake?   

b. What proportion of the total water available in Flathead Lake is this? 

15. Why has the state chosen to ignore the fact that the federal government opened the reservation 
to settlement with the  Flathead Allotment Act, paid the tribe for the land sold to settlers, and 
why do they assume the government would sell land to homesteaders with diminished water 
rights? 

 
16. What good faith effort has the state made to notify all impacted water rights holders about this 

pending compact?  Public meeting notices are not adequate for such an important, far reaching 
and significant document.  It would almost appear that this process has been kept under the radar 
intentionally.   

 

 

 


