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Introduction 

This document is developed for Concerned Citizens of Western Montana in response to the Montana 

Reserved Rights Compact Commission’s (Commission) January 7, 2013  critique of our report, Five 

Reasons Why the Proposed CSKT Compact Should be Rejected (December 2012).   

In short, the Commission’s response, written by state attorney Jay Weiner, fails to refute any of the 

points raised by Concerned Citizens of Western Montana (Concerned Citizens).  However, because the 

Commission couches its response with the color of authority by citing numerous legal cases, and posting 

it on an official state website, this document is prepared to demonstrate the profound misinformation 

and misrepresentation that continues to characterize the Commission’s negotiation and presentation of 

the substance of the proposed CSKT Compact. 

Inasmuch as Concerned Citizens has continued to conduct research on the veracity of the Commission’s 

public statements on the Compact, this report will include the results of that research as it adds insight 

to the Commission’s failure to negotiate a workable Compact within the scope of its mission. 

Recap of the Five Reasons Document 

The five reasons why Concerned Citizens believes the proposed CSKT Compact should be rejected are:1 

1. The Compact Commission exceeded its authority 

2. The proposed CSKT Compact violates the Montana Constitution and laws 

3. Required environmental and economic impact statements have not been completed 

4. The federal reserved water rights of the CSKT Compact have not been quantified 

5. The Compact fails to consider future growth and undermines the family farm 

Several fundamental assumptions of the Compact negotiators underlie the problems that have emerged 

in the proposed CSKT Compact. These assumptions result in the violation of the Montana Constitution 

and laws and private property rights, which then lead to the other problems cited in the Five Reasons 

document.   

Assumption 1. The Compact negotiators start from the position that all the water flowing through or 

underlying the exterior boundaries of the Flathead Indian Reservation belongs to the CSKT, irrespective 

of the history and open status of the Flathead Indian Reservation, the construction of an irrigation 

project to serve both Indians and non-Indians, Congressional acts authorizing the opening of the 

reservation to settlement, and the economic development of privately held lands within the exterior 

boundaries of the reservation.2 

                                                           
1
 Five Reasons Why the Proposed CSKT Compact Should be Rejected, prepared by Concerned Citizens of Western 

Montana, December 26, 2012, available at http://westernmtwaterrights.wordpress.com/   
2
 Ibid, p. 4 

http://westernmtwaterrights.wordpress.com/
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Assumption 2.  The Commission erroneously assumes that no entity has jurisdiction for water 

administration on the reservation.3 

Assumption 3.  The Commission assumes that on-reservation federal reserved water rights established 

by the Winters Doctrine have the same legal status as off-reservation aboriginal rights associated with 

hunting, fishing and gathering on the Tribes’ aboriginal lands which were ceded in exchange for the 

reservation of land known as the Flathead Indian Reservation.4 

Each of these assumptions is fundamental to the proposed Compact and none were refuted by the 

Commission’s January 7 response. 

Review of Commission Response Memorandum 

The Commission’s January 7 memorandum used a combination of case law and verbiage to disparage 

questions raised in the Five Reasons document.5  However, the veracity of the Commission’s response 

depends on whether the cases cited are relevant to the criticism offered and whether the verbiage can 

be backed up with the language of the Compact documents or statements made in public by the 

Commission regarding the proposed Compact.  A list and description of the cases cited by the 

Commission is attached as Appendix A to this report. 

  The Compact Commission Exceeded its Authority 

The Five Reasons document asserted that the Compact Commission exceeded its authority in four major 

ways:  

(1) By adding aboriginal rights to a federal reserved water rights proceeding, the Commission 

exceeds its authority and is outside the scope of its mission statement.  Concerned Citizens 

understands that federal reserved water rights are not legally the same as off-reservation 

aboriginal rights, and should not be included in Compact negotiations. 

a. Commission Response. The Commission’s response continues to assert that aboriginal 

rights are legally the same as federal reserved water rights, citing State ex. Rel v Greely 

v. Confederated Salish and Kootenai Tribes 6. However, detailed examination of this case 

reveals that it discusses only federal  and Indian reserved water rights, noting that 

Indian reserved water rights are those federal reserved water rights on Indian lands.  

The case also discusses whether the Montana Water Court is an adequate forum to 

resolve federal reserved water rights, concluding that the Montana Water Court is a 

proper forum to resolve federal reserved water rights on federal lands and Indian 

reservations.  Aboriginal rights are not discussed.  

                                                           
3
 Ibid p. 3 

4
 Ibid p. 3 

5
 In this regard, the Commission’s response mirrors its responses to any question asked by the public in the 12 

public meetings held on the proposed Compact since June 2012.  Questioners were ridiculed or marginalized and 
questions were not answered.  Often the Commission ‘answered’ questions with unrelated information. 
6
 219 Mont. 76, 712 P.2d 754 (1985) 



©2013 Concerned Citizens of Western Montana Page 3 
 

b. Concerned Citizens Analysis. The Commission continues to disingenuously defend off-

reservation aboriginal rights as legally equivalent to federal reserved water rights. 

However, considerable evidence exists that the Commission is improperly representing 

that aboriginal rights are the same as federal reserved water rights: 

i. In a public meeting held in October 2012, and in response to a question asking 

about the aboriginal off-reservation water rights, Tribal attorney John Carter 

stated that   “off reservation water rights are a completely different state and 

federal court animal”.7 

ii. Commission attorney Jay Weiner told State Senator Verdell Jackson in a meeting 

in Big Fork, Montana, that the off reservation water rights were “offered to the 

CSKT as a ‘feel good’ measure in exchange for certain concessions.”8 Mr. Weiner 

did not say that aboriginal rights are the same as federal reserved water rights. 

iii. In a  Montana law review article, Tribal attorney John Carter described how the 

Montana Constitution, the McCarran Amendment, and the Winters Doctrine did 

not recognize aboriginal water rights.9  

iv. Conclusion: Since the Tribes’ own lawyer states conclusively that aboriginal 

water rights are not the same as federal reserved water rights, and because the 

case cited by Mr. Weiner did not address aboriginal rights or whether aboriginal 

rights could be heard in the Montana Water Court, the overwhelming 

conclusion is that aboriginal rights are not the same as federal reserved water 

rights.  Concerned Citizens asserts that the inclusion of aboriginal water rights in 

a federal reserved rights compact negotiation is improper, and at the very least 

the Commission is required to honestly acknowledge this fact, and  inform and 

seek permission from the Montana Legislature to include them in its 

negotiations. 

(2) By incorporating a private agreement into the Compact which the Commission asserted ‘it had 

no involvement ’, the Commission failed to protect  its citizens’ water rights and state 

interests, allowing a ‘taking’ of water rights.  The Commission has asserted in more than a 

dozen public meetings, on paper, and in the Compact document that the FIP Agreement is a 

private agreement with which it had no involvement.  Concerned Citizens notes that whatever 

quantification of Indian reserved water rights occurred in that discussion10, the State should 

have been involved as the water rights of state citizens were literally given to the CSKT/U.S. If 

the state was not involved, it was derelict in its duty; if the state was involved, it facilitated the 

transfer of non-Tribal water rights to the Tribes, quantifying non-Tribal water rights instead of 

the Tribes’ federal reserved water right. 

                                                           
7
 Ronan Compact Commission public meeting, October 2012.  Captured on video and audio by Concerned Citizens. 

8
 Concerned Citizens discussion with Senator Verdell Jackson, January 2, 2013. 

9
 64 Mont. L. Rev. 377-384 2003 

10
 The record indicates that only the water rights of the non-Indians were ‘quantified’, by taking all of the water on 

the he reservation into ownership of the CSKT, and ‘meting out’ only 11% of historic use back to non-Indians.  The 
Tribes simply ‘took the rest’ of the water available after that initial discussion.  This is based on the Commissions 
acceptance of the premise that all water on the reservation belongs to the Tribes.  



©2013 Concerned Citizens of Western Montana Page 4 
 

a. Commission’s Response.  While disclaiming involvement in this agreement, the 

Commission justifies the private agreement’s actions and cites a case11  that is irrelevant 

to the criticism of Concerned Citizens. The case cited  suggests that the Tribes’ have a 

reserved water right on the reservation for fish (something not disputed by Concerned 

Citizens), supporting the BIA’s decision to provide a portion of irrigation project water 

for instream flows on the reservation.  The Court noted that the BIA’s action is 

reviewable.  The case involved the BIA balancing the water needs of the fisheries and 

irrigators without quantifying the reserved water right and without curtailing historic 

use of the irrigators.  If the Commission was not involved in the agreement, then it went 

outside the scope of its mission and allowed the taking of private property rights.  If the 

Commission was involved, it allowed the taking of private property rights and went 

outside the scope of its mission by legislating, not negotiating. 

b. Concerned Citizens Analysis.  In its response, the Commission disregards the elements of 

the  proposed Compact private agreement that actually physically removes water from 

fee patent, private lands, giving 100% of the irrigation water to the CSKT for distribution 

back to irrigators in a quantity the Tribe determines is appropriate and which is in 

contrast to historic use.  A water right is replaced by a ‘right to receive water’.  The 

Commission allows the Tribes to take the property rights of fee land owners (the water). 

The Commission is derelict  in its duty and waives the State’s constitutional and 

statutory duty to protect the water rights of its citizens, thus going beyond the scope of 

the Commission’s legislatively mandated duty to produce a ‘fair and equitable 

settlement’.  Other factors confirm that the Commission failed to respond  to the issue 

raised by Concerned Citizens: 

i. The Commission uses the case cited  to assert that all of the irrigation water is 

needed for instream flows on the reservation and can be transferred to the 

Tribes without quantifying the instream flow needs of the fish and other 

available resources to meet those needs.12 

ii. As it turns out, the Commission is more involved in the private agreement than 

it has asserted in public. In a meeting held by the FJBC in January 2013, the FJBC 

indicated that the Tribe had been ‘forced’ by the Commission to include a 

provision increasing the Tribes’ allotment of water to irrigators.13  An Open 

Records Act information request to the Commission14 that turned up thousands 

of emails and related documents shows that the Commission in fact was a 

driving force behind the private agreement. In recent meetings conducted by 

the Flathead Joint Board of Control discussing the proposed agreement with the 

                                                           
11

 Joint Bd. of Control v. United States 832 F.2d 1127 (9
th

 Circ. 1987) 
12

 The Tribes’ attorney John Carter, and the Tribes’ hydrologist Seth Makepeace, confirmed to State Senator 
Verdell Jackson that the instream flows were not determined by the needs of the fish, but instead were based on 
the need for ‘robust rivers’ and wetland water needs.  
13

 Meeting of January 28, 2013, St. Ignatius, MT 
14

 Response from DNRC FOIA officer, January 15, 2013 
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irrigation community, Compact Commission attorney Jay Weiner was an active 

participant in responding to questions about the FIP agreement.15 

iii. The State’s financial contribution to the settlement of $55 million dollars is 

contained in the FIIP agreement. 

iv. Conclusion.  What possible reason would there be for the Commission to deny 

its involvement in the FIP agreement when the evidence clearly indicates it was 

involved?  The Commission’s continued denial of its role in the FIIP agreement is 

disingenuous at best.  Its obvious involvement in the agreement as detailed by 

Concerned Citizen’s research and the state’s monetary contribution contained 

in the FIP agreement shows a stunning dereliction of duty to the citizens of 

Montana. 

(3)  By creating a new water administration system, or ‘rule’ that enables Tribal jurisdiction over 

non-Tribal members.  The basis of the Commission’s development of a new water 

administration system is rooted in an incomplete reading of a Montana Supreme Court case16 

that barred DNRC from issuing new permits for water use on the reservation until the reserved 

water rights of the CSKT are quantified.  Concerned Citizens believes that the proposed Unitary 

Management Ordinance (UMO) is a ‘new rule’ that not only will require legislative review but 

will subject citizens of Montana to tribal jurisdiction.  Because the major assumption underlying 

the Compact Commission’s negotiation is that all surface and ground water within the exterior 

boundaries of the reservation belongs to the CSKT/U.S., the “unitary” in the UMO represents 

that the resource is to be managed as one resource belonging to the CSKT/U.S.  Political 

appointees form the core of a Water Management Board that can also be seen as advisory to 

the Tribes as the CSKT controls, and owns, all the water and dictates its use.  Customary avenues 

of dispute resolution are removed and reservation water users—regardless of use—are required 

to go to federal court , not state court, after the appeals through the water board.  The UMO 

empowers this political board to adjudicate new uses of water. 

a. Commission Response.  The Commission acknowledges that a new water administration 

system is being developed and that the Tribes’ water management system will control 

all present and future water use on the reservation regardless of priority date and water 

right, whether state, individual, tribal or federal.  The Commission asserts that by having 

state political representation on the Water Board, the state can ‘shape’ future water use 

decisions.  The Commission also asserts that this system preserves the ‘dual 

administration’ of water provided for in every other compact in Montana, and that the 

development of a Tribal Water Code instead of this system would allow the Tribes to 

control all the water on the reservation.   

b. Concerned Citizens Analysis.  The Commission acknowledges the new water 

administration system but asserts, without evidence, that a ‘dual water administration 

system’ is preserved.  Having the state representatives on the political water board 

‘shape’ water use decisions is not the same thing as having a dual administrative role, 

                                                           
15

 FJBC irrigator meetings of February 4 & 5, 2013 
16

 Ciotti case series 
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where the state would evaluate the water right and enter it into its database.  The 

Commission misrepresents its own work in the other Compacts by erroneously asserting 

that a “Tribal Water Code” would control all reservation water use.  Indeed, previous 

compacts have preserved state water administration for its users, allowed the Tribes to 

develop a water code for managing its own uses, and preserved the federal 

government’s role in managing its water uses.  Because of the flawed assumption 

adopted by the Commission in the beginning, that all the water belongs to the Tribes, 

any system to manage water does in fact grant de facto authority to the Tribe to have 

the final say on all water uses on the reservation.   

c. Conclusion. We conclude that the Commission’s response is unresponsive to the 

concerns raised in the Five Reasons document. Concerned Citizens has since learned 

that the same proposal to control all the water on the reservation, including state water 

users, has been proposed by the CSKT before and was rejected by the State for obvious 

reasons.  This Commission has turned state water administration on its head and 

instead exceeded its authority to protect state water users by conceding control to the 

Tribes, and disingenuously arguing that the state still has a dual administrative role 

because it  can still ‘shape’ water use decisions. 

(4)  By accepting the premise that all the surface and ground water on the reservation to the 

CSKT/United States. Concerned Citizens asserts that the Compact Commission conceded all 

state-based and private fee land water rights to the Tribes as a fundamental cornerstone of 

further ‘negotiations’, and in doing so, ignored the history, settlement, and open status of the 

Flathead Indian Reservation.17  In doing so, the water rights purchased with land from the 

United States, which became patented fee land, are relinquished to the CSKT.18 

a. Commission Response. The Commission’s response to this concern was to dismiss it. The 

Commission responds  that it is only asserting the Tribes’ right to “Project Water” from 

the Flathead irrigation project while failing to acknowledge that all the project water has 

been turned over to the CSKT for distribution to individual fee land owners, most of who 

legally purchased and have irrigated their land for more than 100 years. 

b. Concerned Citizens Analysis. We believe that the Commission is unresponsive to the 

valid concerns raised in the Five Reasons document because it fails to cite one legal case 

or any part of the Compact where our concerns can be refuted.  The Commission simply 

disagrees with Concerned Citizens, does not acknowledge its fundamental assumption 

of the Tribes’ always owning the water, and fails to refute that its definition of the 

reservation contained in Article III.C.1.c ignores the history of reservation development. 

                                                           
17

 References to the ‘former Flathead Indian Reservation’ abound in numerous historical documents including acts 
of Congress, federal advertisements of land open for settlement on the ‘former’ reservation, and the historical 
construction of an irrigation project for both Indian and non-Indians. 
18

 In public meetings the Commission asserted time and time again that the non-Indian irrigators on the 
reservation ‘never owned the water’ in the first place.  An analogy offered by an irrigator involves the caretaking of 
a horse owned by an irrigator: the caretaker traded the horse for a Shetland pony, saying, that horse was ‘too 
much animal for you, and that you can do the same with the pony’.  The answer to the irrigator’s rage about the 
unlawful trading of the horse was, ‘you never owned that horse in the first place’. 
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c. Conclusion. The Commission’s response or lack thereof is illustrative of the unspoken 

premise that the non-Tribal community never had a right or entitlement to water which 

the Commission refuses to acknowledge publically. The consequences of this 

assumption fully prevented the development of a ‘fair and equitable’ agreement as 

specified in Montana Code authorizing the Compact Commission. 

The Compact Violates the Montana Constitution and Laws 

Concerned Citizens’ analysis of the proposed CSKT Compact asserts that the Constitution and laws of the 

State of Montana have been violated through the Commission’s negotiation in three major ways.  These 

violations, and the Commission’s response, are discussed below. 

(1) The Commission ‘negotiates’ provisions of the Montana Constitution. Article IX, Section 3(4) of 

the Montana Constitution confirms that the Legislature provides for the administration, control 

and regulation of water rights in Montana, establishing a centralized data base and procedures 

for the registration and administration of water rights, including changes of use, new uses, and 

modification of existing uses.  Dispute resolution among water users proceeds through an 

organized system where the Montana courts are the final arbitrator.  Ignoring this directive, the 

Commission allows the establishment of a new water administration system, complete with a 

centralized database that is under the de facto control of the CSKT, advised by a politically 

appointed board. The final arbitrator of water rights disputes is a federal court. 

a. Commission’s Response.  The Commission denies it has violated Article IX, Section 3(4) 

of the Montana Constitution by stating the new administration system is a ‘rational’ 

way for the legislature to control and regulate water use of all users on the Flathead 

Indian Reservation.  In support of this proposition, it cites a big game hunting case19 

where the State’s system was found to be adequate to prevent non-Indian hunting on 

the Flathead Indian Reservation. 20  

b. Concerned Citizens Analysis.  In defending the construction of a new administrative 

system, the Commission can only cite a case where the State system was found to be 

adequate to protect the federal hunting and fishing rights of the Tribes.  In addition, the 

Commission simply ignores Article IX and establishes a new system for the control, 

regulation, and administration of all water rights within the exterior boundaries of the 

reservation.  This new system requires all water users to file their water rights with the 

CSKT by a date certain or face the loss of these rights. Unlike the state water 

administration system, this new system provides no scientific criteria for decision-

making; sets arbitrary time limits for review of permit applications, sets forth no criteria 

for dispute resolution, and provides no procedure for analyzing the impact of new 

water uses on existing uses. If relief from the politically-appointed board is not 

available, the avenue of remedy by-passes state court in favor of federal court. 

                                                           
19

 State v. Shook, 313 Mont. 347, 67 P.3d 863 (2002) 
20

 Significantly, the Commission changes the term ‘federal reserved water rights’ into ‘federal law-derived water 
rights’ 
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c. Conclusion.  By ignoring the constitutional issue raised by Concerned Citizens, and by 

citing a case in which the State system was found to be perfectly viable to defend the 

federal hunting rights of the Tribes on the reservation, the Commission does not 

defend21 the need for or veracity of a new water administration program that 

contradicts State law and the Commission’s previously negotiated Compacts which 

prescribe the development of a Tribal Water Code.22 

(2) The Commission facilitates the taking of private property rights. Concerned Citizens  notes that 

the basic assumption accepted by the Compact Commission is that the CSKT owns all the 

surface and ground water within the exterior boundaries of the reservation.  Based on this 

assumption, the Commission permits the transfer of water rights on 130,000 acres of fee patent 

land to the ownership of the CSKT.  This is a ‘taking without compensation’ under both the 

United States and Montana Constitutions. 

a. Commission Response.  The response of the Commission reflects this basic assumption 

that all the water belongs to the CSKT.  Therefore, the Commission denies it is taking 

property rights and instead focuses on ‘concessions’ it secured from the Tribes to limit 

the exercise of its senior water right.  The Commission acknowledges that the prior 

appropriation system is the rule. 

b. Concerned Citizens Analysis. By taking authority it does not have, the Commission 

violated Montana’s constitution and facilitated the transfer of water rights away from 

fee patented lands. Moreover, the Commission severed these water rights from the 

land and awarded them to an entity—the CSKT—instead of a specific user and acreage.  

Both of these actions violate the Montana Constitution and tenets of western water 

law. 

c. Conclusion.  There is no doubt that the proposed CSKT Compact takes water rights from 

land owners.  The bona fide water right is replaced by a ‘right to receive water’ from the 

CSKT. 

(3) The Commission fails to recognize existing water rights as required by Article IX, Section 3 (1) 

of the Montana Constitution. Concerned Citizens notes that the basic fatal assumption of the 

Commission that all water within the exterior boundaries of the reservation belongs to the CSKT 

leads to the failure of the Compact to recognize existing water users’ rights as of 1973 which 

were implicitly recognized and ‘grandfathered in’ by the Montana Constitution.  In addition, 

with the exception of the irrigation community, all water uses not presently registered with the 

state and after August 22, 1996 are required to register with the new water administration 

system. 

                                                           
21

 In public meetings, the Commission stated it needed a new system of water administration because (a) the MT 
Supreme Court prohibited the DNRC from issuing permits, and that (b) there was a federal prohibition on the 
development of Tribal Water Codes.  In doing so the Commission incorrectly stated the MT Supreme court’s 
determination (which stated that until the federal reserved water rights of the CSKT were determined, the DNRC 
could not issue any permits) and ignored the Commission’s own provision for Tribal Water Codes in every other 
compact it has negotiated. 
22

 In every Tribal compact negotiated to date, a dual system of water administration has been maintained with the 
Tribes developing a Tribal Water Code and the State system remaining in place. 
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a. Commission Response.  The Commission simply ignores the failure to acknowledge and 

protect the pre-1973 water rights acknowledged by the Montana Constitution. 

Moreover, the Commission states that all water uses after 1996 are ‘not valid water 

rights under Montana law’, citing the same MT Supreme Court case that prohibited 

DNRC from issuing new permits until the Tribes’ water right was quantified.23 

b. Concerned Citizens Analysis.  The Commission is non-responsive to this concern and 

dismisses it as a legitimate issue.  In addition the Commission continues to provide only 

half-truths about the status of existing law24 in an attempt to justify its complete 

disregard for pre-1973 water rights associated with fee patent land. 

c. Conclusion. This issue illustrates the complete fallacy and danger of the Commission’s 

assumption that all the water within the exterior boundaries of the CSKT reservation 

has always belonged to the CSKT.  A large block of water, and history is simply removed 

from any consideration in this so-called negotiation. 

Required Federal and State Environmental and Economic Impact Analyses Have Not Been Completed 

and Will Be Required before an Informed Decision Can Be Made by the State Legislature. 

Concerned Citizens asserts that the scope of the proposed Compact—covering 11 counties in 

Northwestern Montana and involving 51 million acre feet of water—militates for an assessment of the 

environmental and economic impacts of the proposed CSKT Compact before an informed decision can 

be made by the State legislature.  Concerned Citizens noted that both federal and state law require 

consideration of these impacts. 

(1) The geographic scope of the Compact and magnitude of water involved ensures wide-spread 

economic and environmental effects. The Compact’s water abstracts indicate that over 20 

million acre feet of water is claimed on-reservation, and nearly 31 million acre feet of water 

claimed off reservation.  This is equivalent to approximately 3 Flathead Lakes annually.  The on-

reservation water right removes water from agricultural lands, potentially  affecting farmland 

production, land values, the hydrology of the reservation and the stability of agricultural lands. 

a. Commission Response.  The Commission responds to this concern by stating that the 

decision to negotiate and legislatively approve the Compact is not an agency action and 

therefore does not trigger State or Federal environmental impact analysis.25   

b. Concerned Citizens Analysis.  In thirteen(13) public meetings held on the proposed CSKT 

Compact, the Commission responded to questions on environmental analysis by stating 

it received a Categorical Exclusion from conducting environmental analysis. Because it 

was settling litigation’26.  By definition, Categorical exclusion means “a category of 

actions which do not individually or cumulatively have a significant effect on the human 

environment ... and ... for which, therefore, neither an environmental assessment nor an 

                                                           
23

 278 Mont. 50, 923 P.2d 1073 (1996) 
24

 Ibid note 23 
25

 Citing  Northern Plains Rs. Council v. Mont. Bd. Of Land Comm’rs., 366 Mont. 399, 288 P. 3d 169 (2012) and 
NEPA, Public Law 111-291. 
26

 Statements of Jay Weiner and Chris Tweeten 
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environmental impact statement is required. The impacts of an action are found to not 

significantly impact the environment”27.  A Categorical Exclusion is granted to an entity. 

This implies that negotiating the CSKT Compact did not need to consider environmental 

impacts because the Compact was not expected to significantly impact the 

environment. However, Concerned Citizens learned, through28 an open records act 

request, that the Commission did not receive a Categorical Exclusion from either the 

federal or state environmental agencies. 

c. Conclusion.  At the same time the Commission indicated it was an ‘agency’ and had 

received a Categorical Exclusion from environmental studies, it subsequently responded 

to Concerned Citizens by stating it was not an agency and the Compact did not trigger 

any environmental study.  That the Compact Commission wouldn’t even consider that 

there may be environmental consequences of the proposed CSKT Compact indicates a 

callous disregard for providing data necessary for the legislature, and indeed the citizens 

of Montana to make an informed decision on this Compact.  The Commission wants 

approval for its work without providing any information to properly assess the potential 

impacts, any one of which would substantively alter the elements of the proposed 

Compact. 

(2) Economic Impact Analysis of the Compact’s Provisions is Required due to Private Property 

Concerns and Creation of a “New Rule” for Water Administration. Concerned Citizens raised the 

issue of economic analysis being required as a result of the taking of water rights from farmland 

on the reservation, citing Section 5 of the Montana Private Property Assessment Act (MCA2-10-

15) which requires an agency to prepare an economic impact analysis of a proposed agency 

action has private property taking or damaging implications. 

a. Commission Response.  The Commission responded to this concern by stating it was 

taking no action, and therefore this provision does not apply.  The Commission does not 

consider the new water management system to be a new rule. 

b. Concerned Citizens Analysis.  The Commission is an agency within the DNRC, itself an 

agency.  It has negotiated a compact that results in private property taking and risks 

damaging property values due to the lack of water.  It is simply unacceptable to ask the 

Legislature to approve an agreement where these kinds of impacts will damage 

Montanans.  The new water management rule will have significant effect on the 

operation of city and county governments as well as individuals residing within the 

exterior boundaries of the reservation29. 

c. Conclusion.  The Commission disingenuously hides behind the statement it is not taking 

an action, when in fact the result of its negotiations will damage private property values. 

That the Commission is ignorant of the results of its actions represents a callous 

disregard for and insensitivity to the consequences of its negotiation product. 

                                                           
27

 See, for example http://www.environment.fhwa.dot.gov/projdev/docuce.asp  
28

 Statement in response to Concerned Citizens’ information request from DNRC and MDEQ FOIA Officers, January 
25, 2013 
29

 MCA-2-4-205 requires the analysis of any new rule by the legislature, including the classes of persons affected, 
the probable economic impacts, and other factors.  See http://data.opi.mt.gov/bills/mca/2/4/2-4-405.htm  

http://www.environment.fhwa.dot.gov/projdev/docuce.asp
http://data.opi.mt.gov/bills/mca/2/4/2-4-405.htm
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The Federal Reserved Water Rights of the CSKT Have Not been Quantified 

The purpose of the Compact negotiations is to determine the amount of water needed to fulfill the 

purposes of the Flathead Indian Reservation.  Neither the purpose of the reservation has been 

determined nor the amount of water needed to meet those purposes quantified.  Instead, the 

Commission, CSKT and Federal government have focused on quantifying the water rights of the non-

Indian irrigators.  The practical result of this negotiation is that the Tribes simply claim all the water that 

is left on the reservation after quantifying the non-Tribal water right…exactly the opposite of the 

purpose of the negotiation.  The Commission also asserts an off-reservation aboriginal water right 

claiming it is the same as a federal reserved water right.  The tally of total amount of water claimed is 51 

million acre feet. 

(1) Commission Response.  The Commission insists that the quantification has been done in the 

1,000 page appendices to the Compact document. The Commission also responds to the tally of 

water rights claiming the simple addition of the numbers in the appendices is an incorrect 

reading of the data as water quantified in one part of the reservation is the same water used to 

meet off-reservation water rights claims. The Commission asserts that the specificity of the 

abstracts will facilitate review of the Compact by the Montana Water Court. The Commission 

further claims that all of the water for the Tribes is being used for the one singular purpose of 

‘fisheries’. 

(2) Concerned Citizen Analysis.  Concerned Citizens believes that the thousand-page abstracts are 

not an accurate picture of the volume of water, nor the use of water, claimed by the proposed 

CSKT compact.  Without providing any data to support this assertion, the Commission claims 

that the separate claim for federal reserved water for one river system is the same water used 

to fulfill an aboriginal water right tens of miles downstream and off the reservation. 30If that 

were the case there would not be separate water abstracts for such claims; there would be one 

abstract showing the geographic location of each instream flow point needed.  Further, the 

water abstracts contain ‘notes’ that specify various administration conditions and other 

peculiarities which are not in any way incorporated into the Compact such that actual 

management of the water resource will be extremely complex and will constantly need 

adjusting. The Commission has failed to do what it has done in every other Compact with the 

Tribes: to list the purpose and quantity of water for each purpose.  For example, in the Ft. 

Belknap compact, water claimed for wetlands, irrigated acreage, and other purpose was clearly 

specified within the text of the Compact itself.31 

(3) Conclusions.  The proposed CSKT Compact is clearly not in a form that provides a clear picture of 

how much water is involved to fulfill the purposes of the CSKT reservation.  By mixing on-

reservation federal reserved water rights with off-reservation aboriginal rights, the total amount 

                                                           
30

 Concerned Citizens developed a table that lists the amount of water claimed for each of the abstracts.  The table 
is straight forward and lists the numbers as they are presented in the abstracts.  If one source of water was going 
to be used to meet a variety of instream flows along a system, these data would be reflected in the abstracts. 
31

 It is not the purpose of the Compact Commission to ‘make it easy for the Montana Water Court’ to review and 
approve the Compact.  The Commission is to negotiate a Compact that results in a fair and equitable distribution of 
water between the State and the Tribes.  That is DNRC’s role in the MT Water Court proceedings. 
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of water to meet the purposes of the reservation is grossly inflated.  Although the CSKT claims 

the major purpose of water flow on the reservation is to meet instream flow needs for fisheries, 

the amount of water claimed for that purpose is not based on the needs of the fish.  Instead, the 

water claimed is based on the need for a ‘robust river’.32  The amount of water claimed for 

wetlands and lakes is not quantified but instead couched as ‘a right to the wetland or lake’. 

The Compact Fails to Consider Future Growth and Undermines the Family Farm 

Given the size and scope of the proposed Compact, the removal of water from agricultural lands on the 

reservation, and the volume of water claimed both on and off reservation, it is difficult to imagine that 

future growth both on and off the reservation will not be impacted.  Just the Flathead Lake claim alone 

is sufficient to call into question the feasibility of commercial, housing, industrial, and agricultural 

development in the upper Flathead basin.  Other claims off reservation in already-over appropriated 

basins could result in basin closures.  Removal of water from agricultural lands is likely to undermine the 

viability of the family farm. 

(1) Commission Response. Without providing any data whatsoever, the Commission simply denies 

that there will be any basin closures, that development will be compromised, or that the family 

farm will be undermined.  The Commission claims that the family farm will be safe as the 

Compact protects agricultural land.  The Commission asserts that the Compact will provide 

certainty for other water users in basins off the reservation because they will know how much 

water the Tribes will have. 

(2) Concerned Citizens Analysis.  For each of the watersheds in which the Tribes claimed water 

rights, Concerned Citizens conducted an analysis of the available water as measured a key 

stream gauges; the amount of water already spoken for in the DNRC water rights database, and 

the amount of water claimed by the Tribes.  In several cases the rough data indicate that basins 

will close with the award of the water claimed by the Tribes.33  Our analysis of the plan to 

reduce agricultural water to farmlands as proposed in this compact most assuredly indicates 

that the farmer will be forced to reduce crop acreage, will not be able to adjust to new crops, 

and per acre yields will be reduced.34  There will be no ‘certainty’ afforded off reservation water 

users as the CSKT are not the only Tribes that have claim to the ‘aboriginal lands’ that have been 

asserted by the CSKT.35 

(3) Conclusion.  The Commission cannot assure the legislature of certainty, finality, or impacts. 

Summary and Conclusions 

                                                           
32

  Statement of Seth Makepeace, tribal hydrologist, to Senator Verdell Jackson, February 2013. 
33

 See Appendix A, Five Reasons document 
34

 DNRC Trust Land management Division Water Rights Valuation 
35

 Recently the Kootenai Tribe of Idaho asked the CSKT if it could part of the proposed Compact. At the time of the 
Hellgate Treaty, parts of present day Montana that are claimed as aboriginal lands were a part of the territory of 
Washington; seven other Tribes have potential rights to this territory.  Ravalli County is dealing with four tribes 
who have an interest in any action taken by the county involving land and water rights. 
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This paper has reviewed the Commission’s January 7 response to the report by Concerned Citizens of 

Western Montana called, Five Reasons Why the CSKT Compact Should be Rejected.  Concerned Citizens 

finds that the Commission has failed to defend the Compact in a way that can satisfactorily address the 

concerns raised by the Five Reasons document.  We are disappointed that the Commission’s response 

failed to provide any new information upon which to move forward and that it repeated its 

disingenuous responses, defended the misinformation presented in its own public meetings, and 

dismissed its obligation to be responsive to the public and the State legislature. 

Concerned Citizens of Western Montana reasserts its firm belief that the CSKT Compact should be 

rejected in its entirety.   

 


