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The following are observations and concerns provided in response to Governor Bullock's request
for comments concerning the water rights compact negotiated with the Confederated Salish and
Kootenai Tribes (CSKT) by the Reserved Water Rights Compact Commission:
These comments focus on that aspect of the compact dealing with the Bitterroot River drainage.
The compact purports to give the CSKT in-stream. non-consumptive rights in the Bitterroot
River for the alleged purpose of maintaining sufficient How rates in the late season to preserve
the fishery, and for recreational use. Neither of these rights may be valid.

The rights purportedly granted by the proposed compact flow ostensibly from the Ilellgate
Treaty, which granted the CSKT: "The exclusive right of taking fish in all streams running
through or bordering said reservation [and] the right of taking fish at all usual and accustomed
places, in common with the citizens of the Territory. . . ." This language has been recognized by
courts to grant a water right to support fishing in waters running through the reservation, but this
language has not been recognized as granting an in-stream water right to support fishing off-
reservation. Because the Bitterroot River is not a tributary to any river running through or
bordering the reservation, no in-stream right in the Bitterroot was created.

Indian tribes have, nonetheless, in other instances asserted two bases for claiming an off-
reservation in-stream water right to support fishing, first, Indians have pointed to dams and
other artificial obstructions that have impeded fish migrations (principally Salmon), thereby
reducing the fish population along stretches of rivers where Indians fished before the dams, etc.
were installed. Secondly. Indians have argued that a treaty with an Indian tribe should be
interpreted from the perspective of the understanding and expectation of the Indians. But as
applied to the Bitterroot River, neither of these arguments would support a claim for an in-stream
water rieht.



Unlike the situation on certain rivers in Washington, Oregon and Idaho, the Bitterroot River is
not dammed. No artificial obstruction impedes the migration offish; further, the State provides
fishing access to the public at many points along the entire length of the river. Thus, the CSKT
cannot claim as a basis for an in-stream water right the need to remove obstructions to fish
migrations or to obtain access to the river.

In the Bitterroot, the CSKT only has the right of fishing, in common with the citizens of the
Territory. As no citizen of the Territory had the right to assert an in-stream, non-consumptive
right to preserve a fishery, neither does the CSKT. Further, it would be difficult to argue that at
the time of the Hellgate Treaty, the Indians expected that they would have the right to alter the
late-season flow of the Bitterroot in order to improve fishing when the water level in the river
drops. The means or technology to do so was not available to the Indians or settlers at the time.
It is important to remember that, historically, the Bitterroot River ran nearly dry in the late
season each year after the annual snowmelt. (With only about 13" of precipitation each year in
the Bitterroot Valley, there is insufficient rain to recharge the river.) The only reason it doesn't
now is because water stored in Como Lake and Painted Rocks Reservoir is released when flow

rates drop below a certain level. Thus, the Bitterroot fishery has been significantly enhanced,
particularly in the late season, by the water storage technology afforded by these reservoirs.
Illogically, the compact purports to give the CSKT some sort of co-ownership of the water stored
in these reservoirs to support a late-season flow that never existed at the time of the treaty, and
for which the CSKT never paid to help develop.

No court has recognized an off-reservation in-stream water right to support fishing under these
circumstances. In fact, the district court in our neighboring state of Idaho specifically rejected
just this sort of water right claim by Indian tribes there even with more favorable facts than exist
with respect to the Bitterroot. See, In re Snake River Basin Adjudication (SRBA), No. 39576,
Consolidated Subcase 03-10022, at 47 (Idaho 5th Jud. Dist. Ct., Twin Falls Cnty. Nov. 10,
1999).

As mentioned, the CSKT proposes to satisfy its water-right claims in the Bitterroot by agreeing
to co-own in some manner water rights that the Department of Fish, Wildlife & Parks (FWP)
already has in Como Lake (1 claim) and Painted Rocks Reservoir (2 claims). FWP acquired
these claims by contributing to the development of increased water storage capacities in these
reservoirs. The CSKT is not being asked to contribute to the cost of maintaining those
reservoirs, however.

Of course the citizens of the Bitterroot Valley are concerned with preserving the fishery in the
Bitterroot River and its tributaries, which is why the capacities of Como Lake and Painted Rocks
Reservoir have been increased over the years at a considerable cost to irrigators and the State of
Montana. Irrigators and FWP have a long history of cooperating to ensure that sufficient late-
season water flows down the Bitterroot to preserve the fishery. How will the involvement of the
CSKT help or make any difference at all, especially given the fact that under the proposed
compact the CSKT has no financial obligation to preserve the resource?

FWP already asserts claims to Bitterroot water to preserve the fishery. The U.S. Forest Service
is also filing claims for the same purpose on all tributaries to the Bitterroot. Why would a water



compact be negotiated to give the CSKT the right to do what both state and federal agencies are
already doing? If these government agencies represent the interests of the citizens of Montana in
preserving the fishery, why aren't the interests of the CSKT in the same fishery adequately
protected now? When a governmental agency regulates and provides for the survival offish, an
Indian tribe has no in-stream water right to do the same. Further, the legal authority of FWP to
assign an ownership interest in a water right it owns in trust for all the people of the state to a
subpopulation of the state is questionable.

In conclusion, the asserted right of the CSKT to demand the maintenance of a certain level of in-
slrcam water flow in the Bitterroot River is not well founded. But even if such a right were
found to exist, rights also entail responsibilities. Yet the compact required nothing of the CSKT.
If the CSKT is to be granted some sort of co-ownership of FWP's water rights in Como Lake and
Painted Rocks Reservoir, it should also co-own the financial responsibility to maintain them.
Finally, the water compact never discloses the extent of the compensation that the CSKT will
receive from both the state and federal government. The citizens have a right to know this
exactly and explicitly before being bound by a negotiated compact.

Sincerely,
BOARD OF RAVALLI COUNTY COMMISSIONERS

J.R. Iman. Member

con Stoltz. Member


