
September 20, 2013 

 

Chairman Joe Durglo 

Confederated Salish and Kootenai Tribes 

42487 Complex Blvd. 

PO Box 278 

Pablo, Montana 59855 

 

Dear Chairman Durglo: 

Our thanks to you and attorney Rhonda Swaney for sharing the Tribes’ thoughts on our proposed Alternative 

Compact and Critical Review. Our goal in preparing these documents is to openly share significant concerns and 

suggest alternatives so that decision makers may consider the adjustments necessary for the Compact to garner 

broad public support.  

While we recognize that the parties have negotiated for many years, the proposed CSKT Compact as written falls 

short in some fundamental areas. We have carefully studied the compact and we simply cannot support it in its 

present form. Classifying our concerns as “false” or insignificant will not resolve this issue. We must ensure 

proper language is included in the Compact to achieve mutual understanding and support.  

The benefits of reaching a negotiated settlement are obviously significant.  We hope you study the enclosed 

responses and work with the negotiating parties to resolve these important issues. Our hope is that a workable 

agreement can be reached to everyone’s satisfaction. If this is done, the Compact will succeed and we can all 

move forward.  

Thank you for your consideration. 

Sincerely, 

Verdell Jackson      Jerry O’Neil 
Senator, SD 5       Representative, HD 3 
 
Keith Regier       Rick Jore 
Representative, HD 5      Former State Representative, Ronan 
 
Terry Backs       Catherine Vandemoer, Ph.D. 
Concerned Citizens of Western Montana   Consultant, Water Rights Associates 
 
 
 
Enclosures: Response to CSKT / Rhonda Swaney  
 
cc:  Governor Bullock  
 Attorney General Fox 
 Montana Legislature 

Montana Reserved Water Rights Compact Commission 
Chas Vincent, Chair, Interim Water Policy Committee 
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Table of Responses to Critical Review and Alternative Compact Documents 

 CSKT Reference to 
Critical Review/Alt. 

Compact Documents 

CSKT Response Citizens-Legislators Review 

1 Proposed CSKT Compact 
lacked public input in the 
negotiation process 
(no reference cited) 

Imposition of an Alternative Contract, such 
as the one being circulated which was 
proposed by six individuals, is much less 
open than the extensive negotiations that 
took place following the negotiation 
process established by Montana law over 
the past thirty some years. 

The Alternative Compact was drafted as a comparison 
document, not a replacement document, to illustrate 
how the Compact could look if citizen interests were 
fairly represented in negotiations.  The comparative 
Alternative Compact was based upon and designed to 
address issues raised in a review of public comments, 
Reserved Water Rights Compact Commission 
(RWRCC) meetings, written reports, and testimony 
presented about the CSKT Compact during the 2013 
legislative session.

1
 

 

2 Change First Recital to 
state the United States 
Reserved the Reservation 
for the CSKT 
(CR Pg1, Para 6) 

The fact that Tribes did indeed reserve 
from larger bodies of ceded territory in the 
context of treaty-making and this tribal 
reservation process is a matter of well-
settled law.  The CSKT negotiated with the 
Governor of the Washington Territory in 
1855 and reserved from millions of acres a 
permanent homeland.  Mont. ex rel. Greely 
v. Conf. Salish & Kootenai Tribes (Mont. 

219 76, 90, 712 P.2d 754, 762-763, 1985). 

That the federal government reserved Indian 
reservations is a matter of history and long-established 
federal Indian treaty law.

2
  A federal reserved water 

right is derived from the federal withdrawal and 

reservation of land from the public domain.
3
   The 

CSKT Compact takes place within a federal reserved 
water rights proceeding authorized by the McCarran 
Amendment as recognized in Recital Four of the 
proposed CSKT Compact.

4
 The Montana Reserved 

Water Rights Compact Commission (RWRCC) is 
charged with negotiating only the federal reserved 
water rights of Indian reservations and other federal 
lands in Montana.

5
   

 

3 The CSKT Compact is 
unlike any of the other 
Tribal Compacts 
negotiated by the Compact 
Commission 
(CR Pg1, Para 3) 

That statement is true; the Flathead 
Reservation is different from any other 
Reservation in Montana and there exists 
much more water arising on or flowing 
through the Flathead Reservation than any 
other.  Finally, I can find no State or 
Federal requirement that all compacts be 
identical 

Compact proponents told citizens and the legislature 
that the Flathead Compact was the same as all the 
other Tribal Compacts and based on that it should be 
passed.  However, the CSKT Compact differs 
significantly from others in terms of (a) inclusion of off-
reservation water rights claims; (b) water volume; (c) a 
new water administration program; (d) failure to 
quantify the federal reserved water right and (e) 
actions that have potential negative implications for 
property values.

6
 

 

4 The definition used for 
Reservation Lands is 
inaccurate because it 
implies all the land within 
the Flathead Indian 
Reservation is still in 
“reservation status” and 
ignores the fact some 
lands are in fee simple 
status 
(CR Pg2, Para 6) 

 

The definition for Reservation Lands used 
in the Compact is derived from the 
common Federal definition found in various 
court decisions, and federal law and 
regulation.  18 U.S.C.A 1151 (2013).  The 
Critical Review acknowledges some of 
these facts in footnote 3.  However the last 
statement in the footnote is untrue.  The 
only intent in using the definition was to 
use a well-known and accepted definition.  
A desire to rewrite this definition may stem 
from the writer’s desire to diminish well-
settled federal Indian law. 
 
 
 
 
 
 
 
 
 
 

It appears that the use of this definition converts 
private land within the Flathead Indian reservation into 
“Indian Country”.  In addition, this definition has only 
been ratified in specific cases when citing energy 
facilities, for water quality administration and for 
criminal justice purposes.

7
 As such it does not reflect 

the current status of land and appurtenant water rights 
ownership or history of settlement within the exterior 
boundaries of the Flathead Indian Reservation (FIR). 
The definition of the reservation  must accurately 
reflect the land and water status on the FIR so as to 
properly quantify the Tribe’s federal reserved water 
right. 
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Table of Responses to Critical Review and Alternative Compact Documents 

 CSKT Reference to 
Critical Review/Alt. 

Compact Documents 

CSKT Response Citizens-Legislators Review 

5 The quantification of a 
federal reserved water 
right of an Indian 
reservation involves the 
determination of the 
purpose of the Reservation 
and the amount of water 
needed to fulfill that 
purpose 
(Footnote 3 page 10) 

That is generally true for litigation of Indian 
water rights.  However, the Proposed 
Compact is a proposed negotiated 
settlement, which relies on the State of 
Montana’s statutory process for negotiating 
with Indian Tribes and the United States.  
State law generally allows claims for 
beneficial uses.  Mont. ex rel. Greely v. 
Conf. Salish & Kootenai Tribes (Mont. 219 
76, 90-92, 712 P.2d 754, 762-763, 1985). 

The starting point for measuring the quantity of the 
federal reserved water right for every federal 
reservation whether in litigation or negotiation is the 
purpose of the reservation as specified in the Treaty or 
federal law establishing the reservation.

8
  The 

RWRCC failed to do this. The Alternative Compact 
identified agricultural and fisheries purposes and 
estimated the amount of water needed to fulfill these 
purposes using available information.

9
  The Alternative 

Compact provided for multiple beneficial uses 
including existing uses, wetlands, and future uses.  
 

6 The CSKT Compact does 
not quantify the federal 
reserved water right of the 
CSKT; it just claims all the 
water on the reservation as 
if the year is 1855 
(CR Pg 4, Para 5) 

This is an incorrect statement.  Again, the 
Proposed Compact resulted from a 
negotiation process by which agreements 
on the amounts of the Tribes reserved 
water rights were detailed in proposed 
abstracts of the Tribes’ water right and had 
a priority date of “time immemorial” 
(instream flow) or July 16, 1855 (other 
reserved rights) 

Quantification of federal reserved water rights under 
the Winters Doctrine requires determination of the 
amount of water needed to fulfill the purpose of the 
reservation. 

10
 Water abstracts are lists of water rights 

and are used for administration purposes. Abstracts do 
not in themselves ‘determine the purpose of the 
reservation and the amount of water needed to full the 
purpose of the FIR’, thus are not ‘quantification’.   
Nevertheless, when the abstracts are tallied, the 
physical volume claimed by the CSKT represents all of 
the surface water that exists on the reservation. 
 

7 Fulfillment of Tribal water 
rights set forth in the 
Compact requires the 
relinquishment to the 
CSKT of water rights from 
private water users in the 
irrigation community 
(CR Pg 4, Para 6) 

Again this is an incorrect statement.  With 
respect to the water rights attached to the 
Flathead Indian Irrigation Project, some 
individuals (approximately 30), the 
Flathead Joint Board of Control, and the 
United States all filed overlapping claims 
for the same water.  In a negotiated 
context, the parties agreed that the water 
right would be held under the umbrella of 
the Tribes’ right, dedicated exclusively to 
irrigation supply, and that the FJBC and US 
would withdraw their duplicate claims.  
Since no water rights for the Flathead 
Indian Irrigation Project have been finally 
determined through negotiation or water 
court adjudication no user of water 
delivered by FIIP has a water right they can 
relinquish.  This arrangement was an 
attempt to avoid litigation by agreement.  
Without the agreement, the Montana Water 
Court will still have to determine the proper 
owner and parameters of the FIIP water 
right.  Under Montana law those individuals 
who did not file timely claims will be found 
to have abandoned any water right they 
may have been eligible to obtain.  Mont.  
Code Ann. 85-2-226 
 
 
 
 
 
 
 
 

The Compact proposes the relinquishment of private 
irrigation water rights to the CSKT in three places: (1) 
Article III C (1) a; (2) the FIP water use agreement, 
and (3) the Unitary Management Ordinance

11
.  The 

CSKT verify this concept by stating the idea is to ‘ hold 
the irrigation water rights under the umbrella of the 
Tribes’ water right’, and  all that water receives the 
Tribes’ 1855 priority date.

12
  It was this movement of 

irrigator water rights to the ‘umbrella of the Tribe’s 
right’ that was ruled an unconstitutional taking of 
property rights by Judge C.B. McNeill.

13
 Those placed 

under the CSKT umbrella would merely have the right 
to receive some of the Tribes’ water versus a state-
based right to use water according to Montana law. 
The Montana Constitution validated all water rights 
existing prior to 1973 and requires the state to 
maintain a data base of all water rights on file since 
that time. In this context it is inaccurate to state that 
“no water user in the Flathead Indian Irrigation project 
has a water right it can relinquish”. 
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 CSKT Reference to 
Critical Review/Alt. 

Compact Documents 

CSKT Response Citizens-Legislators Review 

8 Kerr Dam was constructed 
to generate power and 
serve the irrigation project, 
with the upper 9 feet of the 
reservoir allocated to the 
Flathead Irrigation Project 

(CR Pg 5, Para 2) 

This statement is a gross misstatement.  
The United States began to build the 
Newell tunnel to provide hydropower 
generation for irrigation pumping.  
However, the Rocky Mountain Power 
Company entered into an agreement with 
the Department of the Interior whereby 
Rocky Mountain Power was allowed to 
develop the Kerr Dam site in return for the 
Low Cost Block of Power, contained in the 
Kerr License.  The upper 10 feet of the 
Reservoir is licensed for hydropower 
generation, and of that 7.466 megawatts of 
capacity at up to 100 percent load factor is 
marketed by the United States on the 
Flathead Reservation (and revenue used to 
pay irrigation power construction costs) 
and during the months of April through 
October, additional capacity of up to 3.734 
megawatts at up to 100 percent load factor 
is used for the Flathead pumps.  That 
license provision can be changed in 2015.  
Kerr License 5, Article 40.   
 

Land patents around Flathead Lake issued to 
landowners as early as 1909 contain language that 
permanently reserved an easement to the United 
States in, to, and over all lands adjacent to or 
bordering the lake which lie below an elevation of nine 
feet above the high water mark of said Lake…for uses 
and purposes connected with storage for irrigation or 
development of water power

14
. Kerr Dam, constructed 

in 1939, raised the elevation of Flathead Lake by ten 
(10) feet.  The volume of the first 9 feet is 1.2 million 
acre feet.   Water designated to be stored by the U.S. 
in Flathead Lake for power and irrigation is used by 
both the FIP project and power consumers in the 
Mission Valley.

15
 

 

9 Unfortunately for irrigators, 
their ‘water right’ was to be 
replaced with a ‘right to 
receive water’ out of the 
irrigation water now 
claimed by the CSKT as its 
own 
(CR Pg 5, Para 4) 

The “water right” for the Flathead Indian 
Irrigation Project has not yet been 
adjudicated by the Montana Water Court.  
At this time there are competing claims for 
the same water, and when the Tribes’ file 
their claims there may be an additional 
claim for Project water.  However, under 
the Compact, the water right is a Project 
water right and irrigators served by the 
Project will obtain a right to receive water, 
basically in the same manner an 
adjudicated right. 
 

Ignoring historic use and existing water rights filings, 
the proposed Compact  brings the irrigation water 
rights in the federal irrigation  project ‘ under the 
umbrella of the Tribes’ water right’.  In other words, 
these irrigator water rights become part of the Tribes’ 
water right. Through the water use agreement, the 
Tribes allocate a certain portion of this water back to 
the irrigators based on an ‘average’ water volume 
determined by Tribal technical staff.

16
 This is the 

irrigators’ right to receive water from the Tribes’ water 
right as determined by the Tribe instead of by a state-
based objective review based on historic, beneficial 
use and well-established state law. Adjudication 
awards water rights, or rights to use water, not rights 
to “receive water”. 
 

10 The struggle over the 
volume of water per acre 
to be allocated to irrigators 
was a diversion designed 
to draw attention away 
from the Tribes’ claim of 
ownership of all the 
irrigation water 
(CR Pg 5, Para 4) 

There is absolutely no truth in this 
statement.  First of all, the Tribes did not 
claim all the water on the Reservation.  The 
appropriate volume of water to be applied 
to an acre of land for irrigation is foremost 
limited by supply in any given year.  
Because the Project is located on an Indian 
Reservation, supply is further limited by 
senior Tribal and individual Indian water 
rights.  Irrigators do not know how much 
water they have historically used because 
the Project does not measure water.  The 
Tribes’ emphasis on an appropriate farm 
turnout allowance is tied to the desire to 
properly allocate water for irrigation. 
 
 
 
 

The Tribes claim for use and ownership of irrigation 
water is clearly stated in Article III C (1) a. Instead of 
focusing on the quantification of the Tribal federal 
reserved water rights, negotiations focused on how 
much water to apply to irrigation lands. The Compact 
is a federal reserved rights proceeding wherein the 
Tribes’ federal reserved water rights are determined, 
and should not focus on private irrigation water user 
delivery. It is not the Tribes’ right to determine the 
proper allocation of water for private water users within 
a federal irrigation project

17
 .  The federal irrigation 

project has already filed separate water rights claims 
for project lands based on historic beneficial use. 
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Compact Documents 

CSKT Response Citizens-Legislators Review 

11 The FIP Water Use 
Agreement would have 
allocated 180,000 acre feet 
to the irrigators 
(approximately 1.4 acre 
feet per acre with an 1855 
priority date and taken the 
rest of the irrigation water 
(1.2 million acre feet) and 
turned it into instream flow 
with an aboriginal priority 
date 
(CR Pg 5, Para 4) 

The Abstracts for the FIIP (it is not the FIP) 
water right cite a total of approximately 
180,00 acre-feet.  However, it is unknown 
where the author of the Critical Review of 
the Proposed Compact got the 1.2 million 
acre-feet figure the Tribes’ allegedly turned 
into instream flow.  The top ten feet of 
storage in Flathead Lake, intended for 
hydropower production (with the water right 
claimant being PPLM), amounts to about 
1.2 million acre-feet .  That water right 
claim, is for hydropower production not for 
FIIP use.  The Proposed Compact sets 
aside a natural flow or natural fill claim for 
Flathead Lake, but that includes only the 
natural lake up to elevation 2883.  Once 
that top ten feet of storage in the Lake 
leaves the lake, other instream flows set 
forth in Kerr License No. 5 and repeated in 
the Compact become effective.  Despite 
the allegations of the writer of the 
Alternative Proposed Compact, the Tribes’ 
instream flows are a senior water right and 
predate FIIP water uses. 
 

The Critical Review and Alternative Compact 
documents the seniority of the Tribes water rights. The 
legal name for the federal irrigation project on the 
Flathead Indian Reservation is the Flathead Irrigation 
Project (FIP).

18
 The 180,000 acre feet figure is the 

Tribal technical staff or consultant’s determination of 
what the irrigation project needs based on a one-size-
fits-all estimate of water use, not beneficial or historic 
use. The abstracts for the “FIP irrigation water” when 
tallied total 1.2 million acre feet with a change of use to 
instream flow and priority date to time immemorial as 
authorized in Compact Article III C (1) a. This is the 
water being ‘brought under the umbrella of the Tribe’s 
water right’ which requires that the irrigators relinquish 
their water right in order to receive an allocation back 
from the Tribe.  

12 The Compact then gave 
the authority to the Tribes 
to lease the water formerly 
belonging to the irrigators 
(CR Pg 5, Para 5) 

There is no truth in this statement.  The 
Tribes’ ability to lease Tribal water was 
recognized in writing in the Compact but it 
does not constitute leasing water formerly 
belonging to irrigators.  Again, no water 
rights for irrigation have been determined 
on the Reservation. 
 
 

Under Article IV B (6) a  of the Compact, the Tribes 
may lease the FIP irrigation water which was 
subsumed under the umbrella of the Tribes’ water 
right.

19
 Since “may” does not mean “shall”, this creates 

uncertainty.  Although the Tribes’ position is that no 
water rights have been determined, existing pre-1973 
water rights for irrigation have already been 
recognized, validated, and confirmed by the Montana 
Constitution.

20
 

 

13 There were no 
environmental or economic 
studies to evaluate the 
effects this transfer of 
water use, change of use, 
and change of priority date 
(CR Pg 5, Para 5) 

Environmental studies, of which economic 
analyses are a part, are done when there is 
an environmental impact to be studied.  
The Proposed Compact does not transfer 
water use or change water use.  It defines 
the Tribes’ water right.  The valid existing 
uses, yet to be determined by the Montana 
Water Court, will remain.  MEPA applies to 
Montana Agency actions, not the 
Legislature (if and when it approved the 
Proposed Compact).  The settlement of 
water rights through a Compact is not a 
major federal action affecting the 
environment, so NEPA does not apply.  At 
the time, if ever, the Proposed Compact is 
implemented NEPA will apply to individual 
projects to improve FIIP. 

The proposed Compact changes irrigation water uses 
to instream flow without an evaluation of impacts to 
shallow ground water resources, and the water use 
agreement reduces the amount of water supplied to 
irrigated lands well below historic uses which will 
impact land productivity and ultimately property values. 
If an agency’s proposed action indicates a potential 
taking or impact on property values, MCA 2-10-105 
requires the development of an impact statement

21
.  

The Compact proposes a new rule for water 
administration which the Legislature is required to 
review if petitioned by the legislature or the agency

22
. 

Off reservation water claims consume most, if not all of 
the water available in each river system claimed. With 
so many unknowns and potential impacts, it is 
necessary and prudent to identify and disclose these 
impacts to the state legislature and citizens before a 
decision is made to approve the Compact.  
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CSKT Response Citizens-Legislators Review 

14 The claim for all of 
Flathead Lake was 
presented as the water 
necessary to maintain an 
elevation of 2,883 feet 
which is all of the water in 
the original Flathead Lake 
without Kerr Dam 
(CR pg 5, Para 7) 

That is one of the few correct statements in 
the Critical Review; it is the natural lake 
level of Flathead Lake.  The instream or 
inlake proposed status for the water right 
merely protects the Lake from 
development, which would reduce that 
natural level.  Such water rights cannot be 
developed, nor the use changed.  The 
water must remain in the Lake for 
everyone’s enjoyment. 

The context of this statement in the Critical Review is 
the need to examine the implications of the CSKT 
claim to “all of the natural flow of surface and ground 
water necessary to maintain Flathead Lake at 
elevation 2883” for existing uses and the future growth 
and development of communities upstream of 
Flathead Lake. This remains a significant issue of 
concern.

23
 The Critical Review also notes that the 

Tribes are claiming all the water stored above the 
natural lake level elevation too.  Thus the impacts of 
the allocation of all of Flathead Lake on the growth and 
development of communities and irrigation above 
Flathead Lake are very significant. 
 

15 The “law” does not support 
the theory that the Tribes 
own all the water . . . but 
have a reserved water 
right sufficient to fulfill the 
purposes of the 
reservation 
(CR Pg 6, Para 3) 
 

That is also a correct statement.  Again, 
the Tribes have not claimed all the water. 

We appreciate agreement that the law recognizes the 
CSKT have a ‘reserved water right to fulfill the 
purposes of the reservation’.  The Alternative CSKT 
Compact estimates an amount of water to fulfill the 
purposes of the reservation outlined in the Treaty of 
Hellgate using commonly applied methods.

24
 This 

quantification is shown in Table 1 of the Alternative 
Compact and is a reasonable estimate of the CSKT 
federal reserved water rights. The Compact 
Commission has yet to produce this quantification and 
instead directs the public to the abstracts.  When 
reviewing the abstracts, the volume of water claimed is 
in some cases more water than exists in the stream 
system. 
 

 

16 Under the proposed 
Compact, the State of 
Montana is forever barred 
from administering the 
water resources of the 
State and rights of its 
citizens on the Flathead 
Indian Reservation 
(CR Pg 7, Para 1) 

This is a false statement.  Under the 
Proposed Compact the State and Tribes 
will jointly administer water resource 
development on the Reservation that 
occurs in the future.  Off-Reservation State 
authority is not changed. 

Under the proposed CSKT Compact, the State and the 
Tribes do not jointly administer water resource 
development on the reservation.  The Compact  
removes state water users from the protection of the 
State of Montana and  places them under the new 
Unitary Water Management Ordinance where an 
appointed political board administers water rights and 
controls water development.

25
  The Compact 

Commission proposes to permanently extend the ban 
on state water administration imposed in the 1996 
Ciotti Decision beyond the quantification of the Tribes’ 
federal reserved water rights, thereby creating a 
‘jurisdictional vacuum’, and allows this new system to 
administer state water rights holders.

26
  Montana 

under this scenario is relegated to an advisory role.
27

 
 

17 The CSKT take over the 
data collection and 
centralization function 
belonging to the State 
(CR Pg 7, Para 1) 

This is a false statement.  Under the 
Proposed Compact the State and Tribes 
will jointly, through the Water Management 
Board, contribute to data collection, which 
will be maintained in the State’s 
computerized data system. 
 

The Compact through the Unitary Management 
Ordinance centralizes the administration data 
collection task within the CSKT for use by the Unitary 
Management Board.  These data are then forwarded 
to the State, not jointly administered by the Tribe and 
State.

28
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18 The overall make-up of the 
board and the decision-
making structure proposed 
in the Unitary Management 
Ordinance guarantee 
Tribal control 
(CR Pg 7, Para 1) 

This is a false statement.  The negotiations 
resulted in a proposed board that will likely 
result a board controlled by the water 
resources needs instead of one political 
entity or another.  Any federal 
representative, if named, will not have a 
vote. 

The Unitary Management Board would be composed 
of unelected, unaccountable political appointees who 
could all be Tribal members, and most certainly the 
CSKT will have a strong influence on at least 3 of the 5 
Board members.

29
  The politically appointed, unelected 

Board members will be responsible for administering a 
experimental water administration system in which 
state rights are not protected. Under an unelected 
political board with an untried water administration 
program, it is unlikely that the ‘water resource needs’ 
of 28,000 reservation residents can be impartially 
administered. 
 

19 . . . management function 
will require financial 
support, allowing the 
Tribes to administer state 
water rights and resources 
could provide the Tribes 
with taxing authority that is 
now only held by the state 
and federal governments 
(CR Pg 7, Para 1) 

The Tribes already have taxing authority 
but have not moved to exercise it.  Conf. 
Salish & Kootenai Tribes Const. art. 6, sec. 
1 (i).  The State and Tries would both 
support the Water Management Board in 
equal measure.  The Compact authorizes 
no taxing authority. 

The Compact fails to establish or authorize any fund to 
finance the administration of water rights and 
resources on the reservation, leaving the door open to 
the Tribes establishing a fee structure for permits, 
licenses, or other costs to support administration.  
However, none of these fees are likely to be enough to 
support the administration of water on the reservation. 
The administration of water on the Flathead Indian 
Reservation will require dozens of technical staff, 
clerical, and administrative support with a hefty annual 
budget.  Surely future state and federal appropriations 
will be needed to support the water administration 
program. Under state and federal law, Tribes do not 
have taxing authority over non-Indians on fee land 
within reservation boundaries.  

20 The state cannot delegate 
the State’s water 
administration authority to 
the Tribes 
(CR Pg 7, Para 2) 

The Proposed Compact complies with and 
does not violate Article IX, Section 3(4) of 
the Montana Constitution in that it is a 
rational way for the Montana legislature to 
provide for the administration, control and 
regulation of water rights on the Flathead 
Indian Reservation in connection with a 
settlement of the Tribes’ federal law-
derived water rights.  State v. Shook, 313 
Mont. 347, 67 P.3d 863 (2002).  Jay 
Weiner Memo dated January 7, 2013. 
 

The State cannot legally delegate its constitutional 
responsibility for the administration of water to any 
entity nor jurisdiction over its citizens to a quasi-
sovereign tribal government.   In the case cited, the 
State properly administered Tribal hunting regulations, 
not water rights.  In the Compact the state will not be 
administering water according to its laws, it is forfeiting 
its constitutionally-derived responsibility for water 
administration to an unknown, unelected political entity 
largely and an experimental program controlled by a 
Tribal government. 

21 . . . neither the Compact 
Commission nor the state 
legislature has the 
authority to remove a class 
of citizens from its 
protection just because of 
where they live in the state 
(CR Pg 7, Para 3) 

The Proposed Compact does not remove a 
class of citizens from the Montana’s 
protection.  See the responses above.  
Additionally, the Flathead Indian 
Reservation existed prior to Montana 
becoming a State.  Individuals who reside 
on the Flathead Reservation do so willingly 
and as such are subject to Tribal, Federal 
and State laws. 
 
 
 
 
 
 
 
 
 
 

Equal protection under the law is guaranteed by the 
United States and Montana Constitutions and under  
42 USC 1983.

30
  The state cannot legally remove any 

group of citizens from its protection by placing them 
underneath an experimental water administration 
system such as the Unitary Management Ordinance.  
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22 Clearly a federal reserved 
right only applies to the 
land that was reserved, not 
to off-reservation lands 
(CR Pg 7, Para 6) 

Treaty rights apply to reservations, whether 
on or off the Reservation.  Wishful thinking 
cannot change Federal Indian Law.  In this 
case, in the Hellgate Treaty, the Tribes’ 
reserved fishing rights were reserved for 
off-reservation uses in usual and 
accustomed places, and hunting and 
gathering rights were reserved on open 
and unclaimed lands. 

 Off-reservation Treaty rights to take fish in common 
with the citizens of the Territory are not federal 
reserved water rights.  The CSKT Treaty rights off the 
reservation include “the right to take fish, and the 
privilege of hunting and gathering in common with 
the citizens of the territory.”  Federal reserved water 

rights encompass a completely different legal doctrine 
and apply only to the land which was reserved from 
the public domain, in this case, the Flathead Indian 
Reservation.   A treaty right to ‘take fish” in common 
with the citizens of the territory does not convey a 

water right.
31

   

23 Where a water right has 
been claimed to support 
habitat off reservation, it 
first has never been a part 
of a reserved rights 
proceeding 
(CR Pg 8, Para 1) 

This claim is not clear and perhaps is just a 
misstatement.  The off reservation instream 
flows contained in the Proposed Compact 
are those the State of Montana proposed 
after reviewing their legal position; they are 
not what the Tribes claimed or feel they are 
limited to in an adjudication.  The majority 
of the claims to be jointly owned with 
Montana Fish, Wildlife and Parks already 
exist on the ground and represent no 
additional water to be dedicated to 
instream flow.  The remaining claims are 
very conservative given the water 
available. 

The CSKT has knowledge that existing state 
mechanisms are already in place to protect the right to 
take fish for all citizens off the reservation. Off-
reservation Treaty rights are not the same as federal 
reserved water rights and are not included in a 
McCarran Amendment ‘federal reserved water rights 
proceeding’ irrespective of litigation or negotiation. 

32
  

Furthermore, whether water rights exist to support a 
Treaty right to fish in ceded territory off the reservation 
in common with the citizens of the territory is 

unsettled law. Finally, Treaty rights are not federal 
reserved water rights and cannot be adjudicated in 
State court water adjudication proceedings.  For these 
reasons, the Alternative Compact does not suggest off 
reservation instream flow claims be included in a 
federal reserved water rights proceeding. 

24 Despite this uncertainty off 
the reservation, the CSKT 
have asserted claims to 
approximately 22.4 million 
acre feet of instream flows 
affecting eleven counties 
and eight major river 
systems in western 
Montana, and 8.8 million 
acre-feet of Flathead Lake 
off-reservation (CR Pg 8, 
Para 2) 
 

See the statement above.  If the Tribes file 
claims for off-reservation instream flows 
they will far exceed those included in the 
Compact in scope and location. 

This oft-repeated threat of litigation has been used to 
frighten people into accepting demands that they might 
regret later, and prevents a rational discussion of the 
issues that concern citizens.   Off-reservation instream 
flows are not federal reserved water rights and cannot 
be heard in a McCarran Amendment proceeding.

33
  

Per Montana Code, the Compact Commission is 
authorized only to address federal reserved water 
rights.

34
  

25 . . . the existence of a year-
round instream flow in 
these streams actually 
deprives other water users 
from developing the water 
used for instream flow 
(CR Pg 8, Para 2) 

Fish and wildlife exist year around and 
have water needs year around.  The 
Compact process does not concern itself 
with illusory future developments, but 
concerns itself with real claims and uses by 
Tribes.  However, Montana in negotiating 
the Proposed Compact, specifically 
bargained for at least 11,000 acre-feet for 
off-reservation mitigation water so that 
future developments could occur. 

“Year round fish water needs” do not occur at the 
same volume of water every day of the year.  Stream 
flows naturally vary by year and season as do the 
needs of fish. The instream flow levels set for off-
reservation streams are set to equal or exceed the 
natural flow of the river, which deprives other water 
users from securing a water right thereby restricting 
development.  Montana’s share of the Tribes’ Hungry 
Horse allocation is to be used for mitigation of the 
impacts of Tribal water use on existing water users.

35
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Table of Responses to Critical Review and Alternative Compact Documents 

 CSKT Reference to 
Critical Review/Alt. 

Compact Documents 

CSKT Response Citizens-Legislators Review 

26 The Tribes claim ‘co-
ownership’ with Fish 
Wildlife and Parks of any 
instream flow off the 
reservation and attach a 
‘time immemorial’ priority 
date to certain waters in 
the Kootenai drainage but 
maintain the FWP priority 
date for others  (CR Pg 8, 
Para 4) 

Again, the Tribes did not make these 
claims, but agreed to the State’s proposal.  
The priority dates in the Kootenai were 
actually a result of bargaining.  The Tribes 
gave up proposed sites for the sites 
included in the Proposed Compact and the 
“time immemorial” priority date was part of 
the agreement. 

There are two threshold issues.  First, whether the 
Compact Commission has the authority to address off-
reservation treaty rights in a federal reserved water 
rights proceeding.

36
 And second is whether a water 

right  is necessary to support the Tribes’ off-
reservation treaty rights to take fish “in common with 
the citizens of the territory.” 

37
  Treaty right 

questions should be answered in another forum and 
not included in a federal reserved water rights 
proceeding.  

27 The CSKT claim they can 
‘call’ the river against 
agriculture any time the 
river falls below the 
recommended instream 
flow level over a certain 
period of time. 
(CR Pg 8, Para 4) 

This bone was thrown to the Tribes 
because it is virtually impossible and is 
assured a call will never be made due to 
the amount of water in the Flathead Basin.  
Additionally there are a relatively few 
number of people irrigating directly from 
the Flathead River. 

Tribes  do not have the authority off-reservation to co-
own or make ‘calls’ on water users regardless of the 
amount of water in the Flathead Basin or western 
Montana.

38
  These off-reservation instream flows were 

based on the concept of a ‘robust river’, not fish 
needs.

39
  These unquantifiable flows lead to 

considerable uncertainty and are a threat to current 
and future irrigation and other development. The 
Alternative Compact addressed this concern by simply 
not including Treaty rights in a federal reserved water 
rights proceeding. 
 

28 The CSKT rights to take 
fish are federally-derived 
treaty rights, but are not 
federal reserved water 
rights. 
(CR Pg 9, sentence 1) 

This is a false statement.  When a treaty is 
approved by the Senate, the reservations 
become federal reserved water rights. 

The statement refers to the off reservation treaty right 
to take fish (shared with citizens) which is federally-
derived from the Treaty, as distinct from on-reservation 
federal reserved water rights derived from the federal 
reservation of land under the Winters Doctrine.

40
 The 

distinction between the two is the reason why off-
reservation treaty rights were not included in the 
Alternative Compact. 

29 . . . or 1934 priority date 
that is used to fulfill the 
purposes of the 
reservation . . . 
(Alt C Pg 2 Chart Pg 3, 
Para 3) 

The Indian Reorganization Act of 1934 was 
not a new reservation, but a restoration of 
land and rights previously granted by the 
Flathead Allotment Act of 1904, as 
amended.   
 
 
 
 
 

In consolidating the remaining unallotted land of the 
Flathead Indian Reservation, and providing a fund for 
the Tribe to buy back lands lost in the allotment 
system, the 1934 Indian Reorganization Act 
specifically recognized that the existing land use 
ownership pattern would be unaffected.

41
  The 

activities undertaken by the federal government after 
1934 involving new water development usually carry a 
1934 or later priority date, for example, Kerr Dam 
(1939) or Hungry Horse Reservoir (1953). 

30 A new approach would 
consider payment for 
benefits accrued to the 
State instead of the Tribes  
(Alt C Pg 5, Para 6) 

Compact settlements do not include 
contributions by the Tribes to the State, as 
generally the Tribes are the party damaged 
by the settlement.  Additionally, Water 
Rights Compacts do not generally tie in 
non-water rights settlement components. 
 

The Alternative proposes to follow guidelines of the 
State Constitution so that the State contribution to the 
settlement is invested in infrastructure development or 
assistance that serves all citizens.  The State of 
Montana was not the cause of the historic, perceived 
damage to the CSKT and has bestowed all 
recognition, rights, and privileges of Montana 
citizenship to Tribal people. 

31 Tribes have right to share 
in the use of 50,000 acre 
feet of water from Hungry 
Horse Reservoir and a 
right to deep ground water 
development of a least 
2,000 acre feet. 
(Alt C pg 2, Chart) 

These figures have no basis in reality and 
their purpose appears to be purely political.  
The Proposed Compact figures are based 
on the Tribes’ needs for water to fulfill the 
purposes of the Reservation. 

The Alternative Compact proposes a fair and equal 
allocation for water from Hungry Horse Reservoir 
shared by both the CSKT and Montana interests 
equally. The Hungry Horse allocation would increase 
to 100,000 acre feet and would be shared between the 
State and the CSKT. Also, deep ground water is 
available on the reservation to support future water 
uses without disruption of existing uses.

42
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ENDNOTES TO TABLE 

                                                           
1. 1 Alternative Compact, page 1, paragraph 2 said: “This report presents an alternative Compact to the current CSKT 

Compact that directly addresses these issues. The intent of this exercise is to offer a comparison Compact that shows 
what an ‘acceptable’ compact would look like to the citizens of western Montana.” Significantly, the numbers presented 
in the Alternative Compact are derived from existing data, including the Tribes’ irrigable acreage and water requirement; 
current tribal instream flows within the federal irrigation project; compact abstracts; and the Hungry Horse allocation. 

 
2. 2 Treaty of Hellgate, 1855, in Kappler, Charles J., Indian Affairs Laws and Treaties, Volume II:  Treaties, U.S. Government 

Printing Office, 1904; also made available through the Oklahoma State University Digital Library at 
http://digital.library.okstate.edu/kappler/.  The federal government asserted the authority in Article 6 of the Hellgate 
Treaty to sell land, construct an irrigation project, reservoirs, railroads, townships, and other activities on the Flathead 
Indian Reservation. For information on the difference between state and federal reserved rights, see 
http://caselaw.findlaw.com/mt-supreme-court/1489015.html  

 
3. 3 Federal Reserved Water Right: An implied water right that occurs when the federal government withdraws its land 

from the public domain and reserves it for a federal purpose, the government, by implication reserves appurtenant 
water then unappropriated to the extent needed to accomplish the purpose of the reservation.  Source: 
http://www.ext.colostate.edu/pubs/crops/04717.html.  The concept of a federal reserved water right is based on the 
1908 Winters Case, a Supreme Court Decision establishing the doctrine of an implied federal reserved right for water on 
the Ft. Belknap Reservation in Montana. See http://focuswest.org/law/winters.cfm.  See generally Felix Cohen’s 
Handbook of Federal Indian Law, 1941, here: http://thorpe.ou.edu/cohen.html The federal reserved water right has 
been extended to encompass all federal reservations of land including national forests, parks, wildlife refuges, public 
lands, and other preserves within the western states.  The priority date of a federal reserved water right is the date of 
the creation of the reservation. 

 

4. 
4
 From the proposed CSKT Compact, page 1, Recital 4: “Whereas, as a result of Congressional action and subsequent 

judicial interpretation, state courts have been found to possess under certain circumstances adjudicator jurisdiction over 
federal reserved water rights held in trust by the United States for the benefit of Indians; see McCarran Amendment, 43 
U.S.C. 666…” (link to McCarran Amendment provided here: http://www.justice.gov/enrd/3248.htm) 

 

5. 5 MCA 85-2-701  http://www.dnrc.mt.gov/rwrcc/   
 

6. 6  Critical Review of the CSKT Compact, prepared by Concerned Citizens of Western Montana, June 2013 
 

7. 7 The CSKT response cites the use of this definition as applied to Title 18, Crimes and Criminal Procedure, Chapter 3, 
Indians, and applies to the definition of “Indian Country” http://www.law.cornell.edu/uscode/text/18/1151 ; Section 
1152 : Except as otherwise expressly provided by law, the general laws of the United States as to the punishment of 
offenses committed in any place within the sole and exclusive jurisdiction of the United States, except the District of 
Columbia, shall extend to the Indian country.  The use of this definition attempts to define private land holdings within 
the exterior boundaries of the Flathead Reservation as “Indian Country”.  

 
8. 8 Arizona v California 373 U.S. 546 (1963) http://www.law.cornell.edu/supct/html/8ORIG.ZS.html    

 
9. 9 For example, the Tribes’ 2010 estimate of its practicably irrigable acreage was 91,000 acres requiring 128,000 acre feet 

of water (minutes of the January 2010 Clark Fork Basin Task Force).  The Alternative Compact estimated an irrigable land 
base of 90,000 acres and water need of 126,000 acre feet. Upon learning of the Tribal figure, the Alternative Compact 
was adjusted.  Similarly, the current instream flows on the reservation are 270,000 acre feet. 

 

http://digital.library.okstate.edu/kappler/
http://caselaw.findlaw.com/mt-supreme-court/1489015.html
http://www.ext.colostate.edu/pubs/crops/04717.html
http://focuswest.org/law/winters.cfm
http://thorpe.ou.edu/cohen.html
http://www.justice.gov/enrd/3248.htm
http://www.dnrc.mt.gov/rwrcc/
http://www.law.cornell.edu/uscode/text/18/1151
http://www.law.cornell.edu/supct/html/8ORIG.ZS.html
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10. 

10
 See Brougher, Cynthia, 2011. Indian Reserved Water Rights Under the Winters Doctrine: An Overview, Washington D.C.:  

Congressional Research Service June 2011 http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf  See also endnote 8 

reference to Arizona v California 373 U.S. 546 (1963). 
 

11. 11The three places are: Compact Article II (3)1a:  “The Tribes have the right to water that is supplied to the Flathead 
Indian Irrigation Project to be used for such purposes in such volumes and flow rates and from such sources as identified 
in Abstracts of water rights…”  The FIP Water Use Agreement, Article IX, 27, page 16:  “Within thirty days of the issuance 
of a final decree from the Montana Water Court recognizing the CSKT’s water right found in Article III of the 
Compact…the FJBC and the United States will file with the Montana Water Court a “Request to Withdraw Statement of 
Claim” for every water right statement of claim the FJBC and the United States have of record for the FIIP with the 
Montana Water Court…”,  cited in 
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/Appendix3FIIP_WaterUseAgreement.pdf; the Unitary 
Management Ordinance whose jurisdiction is over the Tribal Water Right, defined as all the water listed in Article III of 
the Compact, cited here: http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-
13ProposedAdministrativeOrdinancefinal.pdf  

 
12. 12 Many of the current landowners within the FIP are successors in interest to the original Indian allotees, and thus also 

have 1855 priority dates.  These are known as “Walton Rights”. The CSKT here acknowledge that the irrigators have 
water rights by requiring them to relinquish the state basis of those water rights. 

 
13. 

13
 Reference to CB McNeil Decision, February 2013, found here:  

http://westernmtwaterrights.files.wordpress.com/2013/02/mcneil-decision-2-15-13.pdf  
 

14. 14 See US Bureau of Reclamation Circulars reporting on the Flathead Irrigation Project, 

http://westernmtwaterrights.files.wordpress.com/2013/07/circular-178-openings-and-sales-of-indian-lands-october-5-

1912.pdf. Land patent documents on Flathead Lake show that a 9 foot easement around the lake was reserved for 

power and irrigation.  See: Act March 3, 1911 (36 Stat., 1066):  For the construction of irrigation systems to irrigate the 

allotted lands of the Indians of the Flathead Reservation, in Montana, and the unallotted lands to be disposed of under 

authority of law, including the necessary surveys, plans, and estimates, four hundred thousand dollars.In the issuance of 

patents for all tracts of land bordering upon Flathead Lake, Montana, it shall be incorporated in the patent that “this 

conveyance is subject to an easement of one hundred linear feet back from a contour of elevation nine feet about the 

high-water mark of the year nineteen hundred and nine of Flathead Lake, to remain in the Government for purposes 

connected with the development of water power. 

 

15. 15 The state water rights database shows two water rights for Kerr Dam, one for storage (600,000 acre feet) and one for 
hydropower (400,000 acre feet) 

 
16. 16 This is referred to as the required “Farm Turnout Allowance” in the water use agreement and the Unitary 

Management Ordinance. 
 

17. 17 The CSKT also do not own the federal irrigation project, the federal government does. The federal irrigation project 
has a water right separate from the Tribes’ federal reserved water right.   

 
18. 18 The legal name of the project is the Flathead Irrigation Project   43 USC §593.  

http://www.law.cornell.edu/uscode/text/43/593 There are no legal updates to this name as of January 2013.  As 
recently as February 2013 legal cases still referred to the Flathead Irrigation Project.  It is significant that 90% of the land 
under the project is owned by non-Indians.  Only 10% of the irrigation project lands are irrigated by Tribal members. 

 

http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/Appendix3FIIP_WaterUseAgreement.pdf
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf
http://westernmtwaterrights.files.wordpress.com/2013/02/mcneil-decision-2-15-13.pdf
http://westernmtwaterrights.files.wordpress.com/2013/07/circular-178-openings-and-sales-of-indian-lands-october-5-1912.pdf
http://westernmtwaterrights.files.wordpress.com/2013/07/circular-178-openings-and-sales-of-indian-lands-october-5-1912.pdf
http://www.law.cornell.edu/uscode/text/43/593


 

11 
 

                                                                                                                                                                                                                                      
19. 19 Article IV Compact, B 6 (a) “Pursuant to the terms and conditions of this Compact and the FIIP Water Use Agreement, 

the Tribes may Lease, for use on or off the Reservation any portion of the Tribal Water Right set forth in Article III.C.1.a, 
b, i,…”, and Article IV A, “The Tribal Water Right [which includes the FIP water per Article III C of the Compact] shall be 
held in trust by the United States for the Confederated Salish and Kootenai Tribes” 

 
20. 20 The Montana General Stream Adjudication will affirm these claims once they are before the Court.  Through strategic 

legal action, the CSKT have prevented the State from administration of water rights for more than fifteen years and have 
created hardship which has stopped the State from the proper adjudication of these existing rights. 

 
21. 21 “If the use of the guidelines, questions, checklist, and flowchart indicates that a proposed agency action has taking or 

damaging implications, the agency must prepare an impact assessment in accordance with Section 5 of the Private 
Property Assessment Act, Mont. Code Ann. § 2-10-105.. http://leg.mt.gov/bills/2001/mca/2/10/2-10-105.htm .Agencies 
should develop internal procedures to ensure that agency legal staff are consulted during this process.”   

 
22. 22 MCA 2-4-405 requires that upon written request of the appropriate administrative rule review committee based upon 

the affirmative request of a majority of the members of the committee at an open meeting, an agency shall prepare a 
statement of the economic impact of the adoption, amendment, or repeal of a rule as proposed… More at: 
http://data.opi.mt.gov/bills/mca/2/4/2-4-405.htm  

 
23. 23 Additional questions include (a) what are the sources of “all natural flow” and when are they impacted? (b) will the 

Tribe use its share of water from Hungry Horse Reservoir to maintain 2883 in case of extraordinary drought? (c) with the 
water that will be allocated in Flathead Lake, and potentially all water off the reservation that is considered ‘natural 
flow’ to Flathead Lake, what are the implications for additional development upstream from Flathead Lake?    

 
24. 24 The volume of water for the agricultural purpose was determined using an estimate of the Reservation’s ‘practicably 

irrigable acreage’ derived from and confirmed by the Tribes’ own numbers, or 91,000 acres with a water right of 128,000 
acre feet 

 
25. 25 From the Unitary Management Ordinance, part I, General Provisions, no. 4:  Upon the Effective Date of the Compact, 

this Ordinance shall govern all water rights, whether derived from tribal, state or federal law, and shall control all aspects 
of water use, including all permitting of new uses, changes of existing uses, enforcement of water right calls and all 
aspects of enforcement within the exterior boundaries of the Flathead Indian Reservation. Any provision of Title 85, MCA, 
that is inconsistent with this Law of Administration is not applicable within the Reservation. 
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf  

 
26. 26 From recorded minutes of the Compact Commission August 2, 2012 meeting, the Commission stated “……because we 

as a compact commission agreed to remove the water from state jurisdiction…  The compact as it’s approved by the 
legislature would extend that, but the ultimate decision to put that relationship in place, where the Unitary Management 
Board would have the authority to regulate non-Indian water uses on the reservation would be an act of judgment on the 
part of the legislature.”  

 
27. 27 The MT Supreme Court did not bar the MT DNRC from administration of state water uses on the reservation; instead it 

held that until the federal reserved water rights of the Confederated Salish and Kootenai Tribes were quantified, the 
DNRC was prohibited from issuing any new ground water permits on the Flathead Indian Reservation (278 Mont. 50, 923 
P.2d 1073 (1966), aka “Citotti”; 297 Mont. 448, 992 P. 2d 244 (1999) aka “Clinch” or “Citotti II”; 312 Mont. 420, 59 P 3rd 
1093 (2002), aka “Stults” or “Ciotti III”; and Mont. 302, 158 P.3rd 377 (2007) aka “Axe” or “Ciotti IV”.).   

 
28. 28 All the water administration functions of the state, including the resolution of disputes, are centralized in the 

unelected Board created by the Unitary Management Ordinance. That the Ordinance looks like state law does not mean it is 

http://leg.mt.gov/bills/2001/mca/2/10/2-10-105.htm
http://data.opi.mt.gov/bills/mca/2/4/2-4-405.htm
http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf
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state law.http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf .  Under the 
Indian Reorganization Act, the CSKT must have every Ordinance approved by the Secretary of the Interior or his 
designee, usually the regional BIA official. The Unitary Management Ordinance, created by the CSKT has not been 
approved.  Section 1 of the UMO states that the UMO will be approved by the Congress through the Compact process. 

 
29. 29

 The Governor’s appointees are influenced and determined by which protocol dictates that Governors consult with and 
appointees are influenced by the Tribe’s preferences.  This then furthers the Tribes’ influence on Board membership. 
The Tribes will appoint two, and together these four will choose a 5th. 

 
30. 

30
  Montana Constitution, “no person shall be denied equal protection of the laws…”  

http://courts.mt.gov/content/library/docs/72constit.pdf ; United States Constitution guaranteeing equal protection, 
http://www.law.cornell.edu/wex/Equal_protection ; Title 42 USC §1983, civil action for deprivation of rights, 
http://www.law.cornell.edu/uscode/text/42/1983  

 

31. 31 See Bilodeau, K., 2012, “The Elusive Implied Water Right for Fish:  Do Off-Reservation Instream Water Rights Exist to 
Support Indian Treaty Fishing Rights?”, 48 Idaho Law Review 515 (2012)  
http://www.uidaho.edu/~/media/Files/orgs/Law/law-review/2012-symposium/Bilodeau.ashx  

 
32. 

32 Carter, John. 64 MT L R 377. The McCarran Amendment does not address the issue of off-reservation aboriginal water 
rights. Aboriginal water rights had not been federally confirmed or established by the time of the MT Constitutional 
Convention in 1972 . Although courts have ruled that these rights exist, they have not been part of a McCarran 
Amendment proceeding quantifying federal reserved water rights Ecology v. Yakima Reservation Irrg. Dist.121 Wn.2d 
257, 850 P.2d 1306.  Attachment from State Law LIbrary of Montana carter   .pdf 

 
33. 

33
 See McCarran Amendment 43 U.S.C. 666. 

 
34. 

34
 Legislative intent, MCA 85-2-701  http://leg.mt.gov/bills/mca/85/2/85-2-701.htm .  See also MCA 85-2-702, 703 and 708. 

 

35. 35 The water claims of the Tribes both on and off reservation will limit economic development across western Montana 
by closing basins, limiting ground water development, and creating uncertainty. 

 
36. 36 See http://www.dnrc.mt.gov/rwrcc/  

 
37. 37 Ibid note 25 

 
38. 

38
 The Compact proposes that the Tribes will co-own Montana’s FWP existing and new instream flow designations, but will have no 

financial or legal responsibility to defend or support the instream flow designation.  This raises the spectre of the Tribes controlling 
FWP’s actions to call or not call, or to defend or not defend, instream flows.  Both the concept of ‘co ownership’ and a Tribal call off-
reservation should be tested legally. 

 

39. 39
 The source of this statement is the CSKT, including the Tribes’ hydrologist and legal counsel, stating, “These claims 

were based on the stream base and bank flows rather than a demonstration of the amount of water that would be put to 
a beneficial use for the fishery"(page 7, Minutes of the Clark Fork Basin Water Management Task Force meeting of 
October 3, 2011). A “robust river” is a river whose water level is at the top of the stream bank, otherwise known as 
‘bankfull flow’.  Bankfull flow is the maximum amount of discharge that a stream channel can carry without overflowing.  
Its frequency of occurrence varies between streams, from a few times each year to once every few years. The water 
height at bankfull discharge is referred to as the ‘bankfull stage’.  Bankfull flows are those that shape the river channel, 
form bars and meanders, and redistribute sediments throughout the stream section (http://www.fws.gov/mountain-
prairie/pfw/r6pfw2h6.htm).   The needs of fish in different life stages are ignored in a ‘robust river’ concept.   There is no 
federal reserved water right to a “robust river”. 

http://www.dnrc.mt.gov/rwrcc/Compacts/CSKT/2013/2013-2-13ProposedAdministrativeOrdinancefinal.pdf
http://courts.mt.gov/content/library/docs/72constit.pdf
http://www.law.cornell.edu/wex/Equal_protection
http://www.law.cornell.edu/uscode/text/42/1983
http://www.uidaho.edu/~/media/Files/orgs/Law/law-review/2012-symposium/Bilodeau.ashx
file:///C:/Users/Terry/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/8VVATIJ8/Attachment%20from%20State%20Law%20LIbrary%20of%20Montana%20carter%20%20%20.pdf
http://leg.mt.gov/bills/mca/85/2/85-2-701.htm
http://www.dnrc.mt.gov/rwrcc/
http://www.fws.gov/mountain-prairie/pfw/r6pfw2h6.htm
http://www.fws.gov/mountain-prairie/pfw/r6pfw2h6.htm
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40. 40 See http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf  
 

41. 41 http://government-programs.laws.com/indian-reorganization-act-text  Section 3 of the IRA authorizes the 
consolidation of unallotted lands, “Provided, however, That valid rights or claims of any persons to any lands so 
withdrawn existing on the date of the withdrawal shall not be affected by this Act: Provided further, That this section 
shall not apply to lands within any reclamation project heretofore authorized in any Indian reservation…” 

 
42. 42See Montana Bureau of Mines and Geology,   http://www.mbmg.mtech.edu/pdf/IP_4.pdf  

http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf
http://government-programs.laws.com/indian-reorganization-act-text
http://www.mbmg.mtech.edu/pdf/IP_4.pdf

