
THE THREAT OF LITIGATION 
The ‘threat’ of litigation (returning to the adjudi-

cation process) has been used by the Compact 

Commission and compact proponents, attempting 

to “coerce” citizens into accepting the terms of 

the proposed CSKT Compact and Flathead Irri-

gation Project water use agreement.  

When Adjudication is Necessary 
Sometimes no matter how many years negotia-

tions continue, one or more parties refuse to 

budge from their positions.  At that point the  

parties return to court where there are rules that 

guide proceedings.  Some of the reasons why a 

negotiation is fruitless could include: 

 When a party claims it owns all the water    

despite overwhelming evidence to the contrary 

 When a foreign government claims it can exert 

its jurisdiction over citizens of another          

government 

 When a party refuses to reign in its claims, or 

seeks claims that are outside of recognized law 

 When negotiations have not proceeded in good 

faith 
 

The Adjudication Option 
Montana’s general stream adjudication has been 

underway since 1979.  Montana is responsible 

for filing, verifying, and submitting its citizens’ 

water rights to the Montana Water Court.  The 

State DNRC is the technical agency responsible 

for verifying water rights according to strict pro-

cedures outlined by the Water Court.  Except for 

special circumstances, no one individual is re-

sponsible for hiring their own attorney. 
 

The adjudication of the CSKT water rights in 

court is nothing to fear.   
 

The proceedings could be lengthy, and the state 

may have to hire specialized outside expertise.  

This compact commits $55 million of state funds 

mainly to measure other people’s water.  The  

 adjudication of CSKT water rights would be far 

less expensive.  If negotiations fail to produce a 

compact that can pass legal, legislative, public, 

and constitutional muster by 2015, adjudication 

is the next option.   

We believe that Montana’s citizens would        

support and appreciate a vigorous defense of 

the water resources of the State of Montana. 

WHAT YOU CAN DO? 
 Inform yourself.  Read the compact on the 

Department of Natural  Resources and Con-

servation (DNRC) website, or visit our blog: 
 

www.westernmtwaterrights.wordpress.com 
 

COMING SOON:  Watch our blog for infor-

mation on how to participate in statewide 

conference calls and compact updates 
 

 Contact your legislators, the governor, and 

county commissioners to express your     

opinion and concerns about the compact 

 Demand the compact be modified to meet the 

needs of all western Montanan’s and provide 

the CSKT only with their legally valid           

federal reserved water claims  

 Contact us to sign up for email updates 

 Volunteer your time to support compact   

opposition groups  or donate to their efforts 

 Write letters to the editor expressing your 

opinion on this issue 

 Contact us to sign our petition in support of a 

fair and equitable compact and requesting an 

investigation of the compact commission 
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WHAT’S IN THE COMPACT? 

 

 

No Quantification  
The compact does not provide a specific amount of 

water, a “quantification of the federal reserved  

water right” for the reservation.  We estimate the 

compact gives the CSKT water rights for 45-50 

million acre feet of water, fifty times more water 

than has ever been awarded to a tribe in the U.S..   

The water claims cited in this compact very   

likely will exceed the available supply of water 

in all of western Montana. 

Mutual Defense Clause 
ARTICLE VIII of the compact includes a mutual 

defense clause requiring all parties to defend the 

compact from legal and legislative challenges. 

Once ratified, Montana will be obligated to defend 

the compact against the objections of its own     

citizens.  It will be impossible for the average citi-

zen to defend their rights against the deep pockets 

of the state, the federal government and the tribes. 

WHAT ARE ITS IMPACTS? 
The compact will have significant impacts on  

property values, the economy and environment, yet 

the commission has refused to complete studies 

that could provide this important information.    

Instead we are told the studies will be “triggered” 

upon implementation, well after it’s been ratified.  

This approach ensures citizens will have little if 

any recourse when adverse impacts are discovered. 

Without quantification it is virtually impossible to 

determine if our water basins will be closed, or the 

economic impacts to the state.    

With no studies, there is not enough information to   

understand the impacts of the compact on wells,    

municipalities, property values, or future growth 

and development for the state of Montana. 

This is a forever document and we only have 

one chance to get it right.  Ask legislators to   

demand comprehensive and unbiased studies of 

this compact before they vote on it. 

The Unitary Management Ordinance 
The UMO attempts to “mirror state law” for water 

administration purposes.  Don’t be fooled, IT IS 

NOT THE SAME AS STATE LAW. Instead, it 

forever banishes the state from administering water 

rights within reservation boundaries, ignoring 

Montana’s constitutional mandate to administer the 

water for ALL OF ITS CITIZENS.   

The UMO violates the equal protection clauses of 

the U.S. and Montana Constitutions because it   

removes a class of citizens from the protection of 

the state of Montana  for their water needs and 

places them under a political board that by design, 

will be controlled by the CSKT.  This is the equiva-

lent of placing Montanans under the jurisdiction of 

a foreign government for their water. 

The Water Use Agreement 
This “private agreement” between the Flathead  

Irrigation Project, the CSKT and the U.S. forces 

irrigators to RELINQUISH their project water 

rights to the CSKT in exchange for a significantly 

diminished allotment of water. It was ruled to be an 

unconstitutional taking without  compensation by 

Montana’s 20th District Court, yet the commission 

insists it provides “significant irrigator protec-

tions.” Only 11% of project water is used for irriga-

tion, 89%  will be sent downstream for fisheries. 
 

It Goes “Off the Reservation” 
Federal Reserved water rights exist only for Indian 

lands within reservation boundaries. Using        

language in the treaty giving the CSKT the right to 

“hunt and fish in common with the citizens of the 

territory”, the compact cedes OFF RESERVA-

TION water rights throughout western Montana, 

including time immemorial water rights for Flat-

head Lake.  The treaty states “the said confederat-

ed tribes of Indians hereby cede, relinquish and 

convey to the U.S. all their right, title and interest 

in and to the country occupied by them.”   

How is it water rights would not also be              

relinquished for these “off reservation lands”?   

The proposed CSKT water compact consists of 

1,400 pages of legal documents, maps and water 

abstracts. Its purpose is to quantify the amount 

of water necessary to fulfill the purpose of the     

Flathead Reservation for Indian lands located 

within its boundaries. It has 3 main components: 

1) The Compact, defining the Federal Reserved 

Water Rights for the Flathead Reservation  

2) The Unitary Management Ordinance defining 

the administration of water within the bounda-

ries of the Flathead Indian Reservation, 

3) A Water Use Agreement for the Flathead          

Irrigation Project 

CONTROVERSIAL ISSUES 

Definition of the Flathead Reservation 
Ignoring the fact that nearly 1/2 of the land within 

reservation boundaries is privately owned, the 

compact defines the reservation to include ALL 

LAND WITHIN ITS BOUNDARIES.   

This definition is used to grant the CSKT rights to 

all water on, under and flowing through the      

reservation including 100% of irrigation project 

water (90% of irrigated lands are owned by non-

Indians).  It is also intended to “justify” the relin-

quishment of state jurisdiction over water rights 

for all people living within reservation boundaries, 

including 23,000 non-Indian private citizens. 
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