
 

November 5, 2014 

 

Honorable Kimberly Bose 

Secretary, Federal Energy Regulatory Commission 

Federal Energy Regulatory Commission  

888 First Street, NE  

Washington, DC 20426 

 

Dear Secretary Bose: 

 

This is my second communication to you requesting your assistance in resolving an issue related to the 

Kerr Hydroelectric Project in western Montana.  To date, Federal Energy Regulatory Commission 

(Commission) staff has not resolved an issue of importance to hundreds of thousands of Montana 

residents and have instead responded to my frequent requests for information with non-answers.   

 

To reiterate, my concerns are not related to whether the Confederated Salish and Kootenai Tribes 

(CSKT) have the right to purchase Kerr Dam or receive a license from the Federal Energy Regulatory 

Commission.  The concerns I have raised in multiple correspondence1 with the Commission have to do 

with whether the Commission plans to conduct the same review of the CSKT’s fitness to hold the license, 

operate the facility, and to meet all the conditions of the previous licensee as is required of all 

hydropower licensees upon the purchase of a facility or transfer of a license. I have also submitted 

concrete evidence that confirms that the CSKT do not intend to, cannot, and will not be adhering to the 

previous license conditions for the Kerr facility in several important ways. 

 

The Commission’s response to my concerns has consistently been that the Tribes right to purchase the 

facility and transfer the license was resolved in 1985, thereby completely disregarding the question of 

required Commission review of every hydropower licensee.  Further, the Commission continues to avoid 

my questions by stating, without evidence that the Commission did not have to take any further action 

on the dam purchase or license transfer.  However when the Kerr facility was purchased from Montana 

Power Company by PPL, Montana, the Commission conducted a full review of PPL’s fitness, including its 

                                                            
1 Motion to Intervene (June 2, 2014); Jackson Response to PPL, Montana’s Objection to Motion to Intervene(June 
21, 2014); Senator Jackson’s Comments on the FERC Order to Transfer License to NorthWestern Corporation 
(August 3, 2014) Senator Jackson Request for Rehearing on FERC Order Transferring License to NorthWestern 
Corporation (August 24, 2014); Request for Clarification on FERC Denial of Request for Rearing (September 2014); 
Motion to Extend the Time to Appeal FERC Denial of Request for Rehearing (October 2014). 



compliance with the Public Utility Holdings Act before issuing a license to PPL, Montana. To reiterate, 

the Commission is responding to a different, irrelevant question, not the questions I have timely raised. 

 

As further evidence of the Commission’s deliberate ignoring of my concerns, each correspondence I 

have sent to the Commission has been responded to by a different Commission staff member, and all of 

the responses say the same thing:  that the CSKT can purchase the dam and the license can be 

transferred without any Commission activity.  No law, rule, regulation, or case law has been submitted 

in support of the Commission’s non response to my questions.  Each successive person who signs a 

letter to me is that much more removed from the context for and history of my requests to the 

Commission.   I have attached the latest correspondence from the Commission which aptly 

demonstrates the Commission’s failure to substantively respond to timely questions I have raised. 

 

Without citing any evidence to back up its assertion that the Commission doesn’t have to do anything to 

review the CSKT’s fitness to assume the license, the FERC Order to transfer the license to NorthWestern 

Corporation simply orders NorthWestern to in turn transfer the license to the CSKT.  This is despite the 

information I have timely submitted to the Commission which raises legitimate, proven concerns about 

the CSKT’s intention to violate the conditions of previous licensees for the Kerr facility. 

 

Simply stated, the Commission’s failure to address these important issues, continued tossing of my 

concerns to different personnel within the agency, and continued misrepresentation of my concerns 

either suggests incompetence or a deliberate attempt to avoid addressing them.   

 

It is, however, good evidence that the Commission will not be addressing the concerns of the Montana 

public for which we will seek the appropriate remedy.  I do not have the liberty to ignore my 

constituent’s concerns about the Commission’s intent to ignore an issue of significant importance to 

western Montana citizens, the region-wide electrical grid, dam safety concerns, and the stunning lack of 

ability of the CSKT to manage a facility of this size. 

 

I would appreciate your attention to this matter and a comprehensive response to my concerns that will 

answer the question of whether the Commission intends to review the CSKT as owner and operator of 

the Kerr facility as it has done in every other license transfer for this facility, the scope of that review, 

and the timing. 

 

I look forward to your timely response. 

 

Sincerely yours, 

 

/s/ Verdell Jackson 

Verdell Jackson 

State Senator 

 

Attachment 

cc:  Montana Public Service Commission 

        Senator Lisa Murkowski, Ranking Member, Senate Energy and Natural Resources Committee 

        Representative Steve Daines 



FEDERAL ENERGY REGULATORY COMMISSION 
Washington, D. C. 20426 

OFFICE OF ENERGY PROJECTS 

Senator Verdell Jackson 
555 Wagner Lane 
Kalispell, MT 59901-8079 

Dear Senator Jackson: 

October 29, 2014 

Re: PPL Montana LLC 
North Western Corporation 
Project No. 5-094 

This letter is in response to your request for clarification, filed on September 24, 
2014, in the captioned proceeding. You pose several questions regarding the July 24, 
20 14 approval by Commission staff of the transfer of the license for the Kerr 
Hydroelectric Project (FERC No.5) from PPL Montana LLC to NorthWestern 
Corporation. 

You first ask for a citation to a portion of the 1985 order that relicensed the Kerr 
Project which stated that the conveyance of the license from Montana Power Company 
(PPL Montana's predecessor) to the Confederated Salish and Kootenai Tribes of the 
Flathead Reservation (Tribes) would not require any further action by the Commission. 
The 1985 relicensing order1 issued a joint license to Montana Power and the Tribes. 
Ordering Paragraph C of the order provided that the Tribes, in their sole discretion, could 
designate a date for the conveyance of the project to the Tribes. This paragraph also 
provided that on the conveyance date, Montana Power's interest in the Kerr Project 
would, "without any further action on the part of [Montana Power], the Commission, or 
any other entity, vest in the Tribes."2 

1 Montana Power Company and the Confederated Salish and Kootenai Tribes of the Flathead Reservation, 32 
FERC ~ 61,070 (1985). 

2 !d. at 61,181. 
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You ask for a reference to any Commission regulation or rule that permits the 
Commission to allow a licensee to transfer its license to an entity that "is not required to 
follow state law, be regulated by state agencies, or submit to further Commission 
review." I note that a Tribe that is a hydropower licensee is subject to the Commission's 
regulatory authority to the same extent as any other licensee. Once the Kerr Project is 
conveyed to the Tribes, they will continue to be jurisdictional under Part I of the Federal 
Power Act (FP A). Should the Tribes desire to transfer the license in the future, they 
would be subject to Section 8 of the FPA.3 

· 

You ask, more specifically, why NorthWestern Corporation and the transfer to the 
Tribes should not be subject to review by the Montana Public Service Corporation. The 
FP A preempts state regulation as to matters within its jurisdiction, such as the issuance 
and transfer ofFPA hydropower licenses. To the extent that NorthWestern Corporation 
or the Tribes offer retail electric service in Montana, the rates, terms, and conditions for 
that service may be subject to state regulation. 

Next, you ask for the basis of any waiver by the Commission of the review of the 
Tribes in connection with either the 1985 relicense order or the current transfer 
proceeding. No such waiver has occurred. In the 1985 order, the Commission 
determined that the license issued -which included the provisions allowing for 
conveyance to the Tribes of Montana Power's interest in the project, without further 
review - was best adapted to a comprehensive plan for improving or developing the 
waters in question. No entity sought rehearing or judicial review of that order, which is 
now final. 

You ask whether, in the relicensing proceeding that culminated in the 1985 
relicensing order, the Tribes obtained various consents from the Montana Public Service 
Commission, including findings that the license transfer would benefit consumers, was in 
the public interest, and did not violate state law. As explained above, the 1985 order 
made provisions for the conveyance of Montana Power's interest to the Tribes. In 
addition, issuance of a license and the approval of any transfer of FP A hydropower 
licenses is a matter within the Commission's sole jurisdiction, and any state regulation in 
this area has been preempted by Congress. Please note that the Montana Consumer 
Counsel was a party to the relicensing settlement and that the Montana Public Service 
Commission filed no objection to it. 

3 16 u.s.c. § 801 (2012). 

20141029-3054 FERC PDF (Unofficial) 10/29/2014

Terry
Typewritten Text
Attachment



P-5-094 - 3-

Finally, I note that, on October 22, 2014, you filed a request that the Commission 
extend the time for you to file a request for rehearing of the Commission's September 19, 
2014 notice rejecting your August 24, 2014, request for rehearing. Please be aware that 
section 313(a) of the FPA establishes a 30-day deadline for filing rehearing requests, and 
that the Commission has no authority to extend that deadline. 

If I can be of further assistance to you on this or any other Commission matter, 
please let me know. 

Sincerely, 
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