
Montana Land and Water Alliance, Inc. 

P.O. Box 1061 

Polson, MT  59860 

 

May 26, 2015 

 

VIA ELECTRONIC FILING 

 

 

Ms. Kimberly D. Bose 

Secretary 

Federal Energy Regulatory Commission 

Washington, D.C. 

 

Dear Secretary Bose: 

 

The purpose of this letter is to respond to the opportunity to submit comments, protests, and 

requests for intervention offered through the Commission’s April 28, 2015 notice regarding the 

partial license transfer application for the Kerr Project in Montana Docket P 5-098.  The 

Montana Land and Water Alliance, Inc., (MLWA) respectfully requests your consideration of 

our Motion to Intervene in these proceedings. 

 

We seek intervention status in part to protest the partial license transfer from the Confederated 

Salish and Kootenai Tribes (CSKT) to its subsidiary, Energy Keepers, Inc. (EKI) for the reasons 

set forth in the attached Motion to Intervene.   

 

In broad scope, our intervention seeks greater transparency in, and perhaps greater oversight of  

EKI/CSKT project operations and compliance with all previous license conditions involving 

state and federal law including flood control operations with Hungry Horse reservoir, all of 

which could be constructively addressed in a number of ways. 

 

Thank you for the opportunity to intervene in these proceedings. 

 

Sincerely, 

 

/s/ Catherine Vandemoer 

Catherine Vandemoer, Ph.D.,  

Chair, Montana Land and Water Alliance, Inc., 406-552-1357 
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMMISSION 

 

 

Confederated Salish and Kootenai Tribes          Docket    P- 5-098 

Energy Keepers, Incorporated 

 

MOTION TO INTERVENE 

MONTANA LAND AND WATER ALLIANCE 

 

May 26, 2015 

 

Pursuant to the Federal Energy Regulatory Commission’s (FERC) notice of April 28, 2015 

regarding the partial license transfer on the Kerr Facility (Docket 5-098)1 the Montana Land and 

Water Alliance (MLWA) respectfully submits this Motion to Intervene in these proceedings. 

 

The MLWA represents farmers, ranchers, business men and women, former legislators, urban 

dwellers, and rate payers who are impacted by every decision involving Kerr Dam, and have 

been closely following the Kerr Dam proceedings for over a year.   Of utmost importance is the 

reliability of power, water deliveries, and flood control operations for upstream and 

downstream communities.  Our Board is also concerned about the transparency in normal and 

emergency operations of the Kerr facility on water users surrounding and upstream or 

downstream of Flathead Lake.   

 

The Federal Power Act and FERC regulations require that any new licensee or owner of a 

facility must fulfill all the requirements and obligations of the previous licensee.2 Our review of 

the application materials for the partial license transfer submitted by the CSKT and EKI 

identifies several areas in which the CSKT and EKI cannot meet certain of those previous 

obligations, and believe that further review of the partial transfer is required.  Therefore, this 

Motion to Intervene is submitted in protest of the partial license transfer from the CSKT to the 

EKI as proposed in their application of April 14, 2015.3 

 

                                                            
1 Also pursuant to FERC’s general authority under 16 U.S.C. § 803 (a) (3). 
2 16 U.S.C. §801.  Under section 803 (2) of the same title, additional rigorous analysis is required of any new 
licensee. 
3 Kerr Hydroelectric Project, Project No. 5; Application for Approval of Partial Transfer of License and Co-

Licensee Status (Application), submitted on April 14, 2015 by the CSKT through legal counsel. 
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I. Communication 

 

Communication regarding this filing should be transmitted to:  

 

Montana Land and Water Alliance, Inc. 

Catherine Vandemoer, Ph.D., Chair 

P.O. Box 1061  

Polson, Montana 59860 

Email: 4mtlandwater@gmail.com  

Telephone (406) 552-1357 

 

 

II. Background 

 

Kerr Dam is the largest hydropower facility in Montana and the power it produces serves the 

Flathead Irrigation Project, all residents of the Flathead Indian Reservation, Lake, Sanders and 

Ravalli Counties, and the regional electrical system. The Kerr Project is one of several facilities 

included for flood control purposes in the federal Columbia River Hydropower system and 

wholesale electricity prices are regulated interstate commerce in the regional federal electrical 

grid of the Bonneville Power Administration. 

 

The Kerr Project however, has important local foundational roots and purposes specific to the 

Mission and Flathead Valleys that require important attention in any license proceeding 

involving the project.  Kerr Dam was originally conceived as a much smaller facility in 1908 (the 

Newell Tunnel), but had the same purpose as a standard part of a reclamation project-- built 

originally to serve the development of a federal irrigation project and power for its construction 

and regional development.   

 

The Kerr project was authorized in 1926 by Congress which backed it up with an appropriation 

to get it started.  In 1930 the first results of that authorization came to fruition: the site and 

contractor were selected, Indian rental payments determined, and Kerr Dam was finished with 

public and private funding in 1938. Also in 1938, federal legislation required a portion (2%) of 

the revenues generated from all hydropower facilities to be deposited in the federal 

Reclamation Fund (43 U.S.C. 392a).  The construction and repayment of the Kerr Project was a 

public and private enterprise, and its infrastructure was paid back in part by the Flathead 

Irrigation Project  and rate payers.  

 

The Kerr Project is thus very much a public facility, constructed and paid for in part by public 

funds, generating funds to be put back into federal programs, and producing public benefits for 

mailto:4mtlandwater@gmail.com
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eighty years.  The state, local community and ratepayers have weathered both federal and 

private corporate ownership and been able to examine the facility’s new owners and licensees 

over four decades.    

 

The FERC issuance of the partial license transfer of the CSKT Kerr Project, however, marks the 

first time the agency has subjected the public to an owner and licensee of a facility that provides 

public benefit who is immune from public scrutiny, taxation, disclosure of revenue 

distribution,4 and state regulation because of the status of the EKI as a federally-chartered 

corporation and its only shareholder, the CSKT, a federally-recognized Tribe and owner of the 

facility.  Notwithstanding this status, however, it is only proper that the public expect the same 

reasonable transparency in the proposed partial license transfer proceedings as it is accustomed 

to for the Kerr Project. 

 

 

III. Motion to Intervene 

 

The Montana Land and Water Alliance submits this motion to intervene in protest of the partial 

transfer of the Kerr facility license from the CSKT to EKI.  This intervention is based on the 

following issues identified and information needs required of both the Commission and the 

CSKT/EKI (Applicant). 

 

A. Compliance with Terms of Previous Licensee   

 

FERC regulations require any new licensee to abide by the terms of the previous license, as if it 

were the original licensee (16 U.S.C. § 801).  Because of the status of the CSKT and EKI as a 

federally-recognized Tribe and a federally-chartered Corporation, and based on a review of the 

application materials, we assert that the Applicant cannot meet several key “obligations and 

responsibilities” of the previous licensee.   

 

A license-holder’s principal license obligation is to be subject to state regulation and review.5  

While professing they intend to follow “applicable” state laws and provisions of the previous 

licensee6, the EKI /CSKT instead use their federal status to exempt themselves from state laws, 

                                                            
4149 FERC ¶ 61,216 Docket EL14-92-000. The CSKT sought and received exemption by FERC from the reporting 
requirements of the Public Utility Holdings Act, December 8, 2014 
5  16 U.S.C. § 803 (a)2(A) ii), (B) and (C);  also (d) and (e) 
6 From the Application, p. 7. 3. EKI states for purposes of section 9(a)(2) of the FPA that to the best of its knowledge 
and belief it is in compliance with all applicable state law (18 C.F.R. § 131.20(5).  The key word is “applicable” as 
the CSLT/EKI get to determine what state law is applicable. 
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regulations, taxation, and public meeting laws and disclosure rules .   From the Federal 

Incorporation Charter for EKI attached to the Application, at page 7: 

 

Nothing in this Charter, and no action taken by the Corporation pursuant to this 

Charter, shall be construed as permitting, recognizing, or granting the State of 

Montana, or any other state, any regulatory jurisdiction or taxing jurisdiction over the 

property or activities of the Corporation or its employees located within the boundaries of 

CSKT’s Indian country 

 

In using that federal status, however, the CSKT/EKI don’t commit to providing the same 

transparency, disclosure, or other functions that any other federal entity would when managing 

or owning a  like facility. 7  

 

This enables the EKI to operate the Kerr Facility outside of any public scrutiny or state 

regulatory framework which is required by FERC, and also affects local state-based laws 

developed for shoreline protection, flood control, and management.  Are these “customary” but 

formal agreements involving state and local governments or organizations incorporated into the 

planned license transfer or existing license?  The Kerr project serves mainly public needs for 

potentially hundreds of thousands of people, not just the needs of the 4,000-member Tribe 

CSKT/EKI.8 

 

B. Transparency in Operations 

 

Uncertainty about the factors described above have led to great uncertainty at the local level 

regarding all aspects of Kerr Dam operations, particularly flood control, irrigation water 

deliveries, emergency operations9, and power availability.   

 

The MLWA would welcome a FERC field hearing on the Kerr partial license transfer that 

includes a full informational session by CSKT/EKI and FERC staff on the partial license transfer. 

 

                                                            
7 For example Payments in Lieu of Taxes.  While the Tribes have promised that they will do “something”, they will 
require the county’s proposal to be approved each year by the Tribal Council, who is the only shareholder of EKI 
and now owner of a publically built dam. While likely considered a separate issue from this license, it is an example 
of issues that will ‘fall through the cracks’ without better analysis or Congressional oversight, which may be 
required anyway. 
8 From the Application, Incorporation of EKI, goals are to (A). promote and facilitate the development and 
utilization of energy resources for the benefit of the members of the CSKT pursuant to agreements with the 
Shareholder ;( B.) construct operate, and maintain, or cause to be constructed, operated, and maintained so as to 
generate a profit and accrued income, the Kerr Hydroelectric Project and related assets, both tangible and 
intangible.  The MLWA has no objection to any business making a profit for its shareholders; however the 
complete lack of recognition of the public component of the Kerr facility is deeply disturbing. 
9 Article IX, page 12, EKI Bylaws, submitted as part of license transfer application. 
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IV. Summary 

 

The MLWA respectfully submits this Motion to intervene in the CSKT/EKI partial license 

transfer proceedings.  The Intervention is in protest of the partial transfer because of the 

applicant’s inability to meet the previous license conditions by virtue of language in the 

Application itself that suggests otherwise.  In addition, we seek transparency in operational 

plans, records and collection and distribution of public funds in the operation of Kerr Dam. 

 

 We are certain that the partial license transfer can be conditioned to address and remedy the 

issues raised in this Motion to Intervene. 

 

 

Respectfully submitted, 

 

/s/ Catherine Vandemoer, Ph.D. 

 

Catherine Vandemoer, Ph.D., Chair 

Montana Land and Water Alliance, Inc. 
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CERTIFICATE OF SERVICE 

 

 

I hereby certify that I have this day served the foregoing document and attachment upon each person 

designated on the official service list compiled by the Secretary in this proceeding.  

 

Dated at Polson Montana, this 26th day of May, 2015.  

 

    /s/ Catherine Vandemoer 

    Catherine Vandemoer, Ph.D., Chair 
     

    Montana Land and Water Alliance, Inc. 

    P.O. Box 1061  

    Polson, Montana 59860 

    Email: 4mtlandwater@gmail.com  

    Telephone (406) 552-1357 
 

mailto:4mtlandwater@gmail.com

