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UNITED STATES OF AMERICA 

Before the 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

Confederated Salish and Kootenai Tribes   )                           

Energy Keepers, Inc.                                         )                                                        Project No. P-5-098 

NorthWestern Energy Corporation               ) 

 

 

 

REQUEST FOR REHEARING 

SENATOR VERDELL JACKSON AND SENATOR BOB KEENAN 

October 1, 2015 

 

1. Pursuant to Section 313(a) of the Federal Power Act (FPA), 16.U.S.C. § 825l (2012),  and the 

Federal Energy Regulatory Commission’s (Commission) regulations at 18 C.F.R. § 385.713 (2015), 

Senators Verdell Jackson and Bob Keenan respectfully submit this Request for Rehearing of  

Commission Order 152 FERC ¶ 62,140 issued September 1, 2015.1   The Order grants the partial 

license transfer of the Kerr Project to Energy Keepers, Inc., a subsidiary corporation of the 

Confederated Salish and Kootenai Tribes (CSKT).   

 

2. As long-term residents of northwestern Montana, and having represented over 22,000 people in 

years of service as legislators from Kalispell, Montana who are directly impacted by the 

proposed partial license transfer from the CSKT to Energy Keepers Inc (EKI), Senators Jackson 

and Keenan2 sought intervention status in order to clarify and verify statements made in Kerr 

Hydroelectric Project, Project No. 5: Application for Approval of Partial Transfer of License and 

Co-Licensee Status (Application), submitted on April 14, 2015 by the CSKT through legal 

counsel.3  Our goal in intervening is to develop license conditions that will protect all Montana 

citizens who depend on the dam.  Hiring and training the most qualified workers regardless of 

race must be required.  Loss of electricity, water for irrigation, recreation opportunities and 

                                                            
1 152 FERC¶ 62,140, September 1, 2015 (herein “Order”) 
2 Senator Jackson currently serves on the Flathead Conservation District which approves projects that affect river 
and lake water levels in Flathead County. Also, as vice chair of the Flathead River Commission, he deals with flood 
control and is involved with the required coordinated operations between Kerr Dam and Hungry Horse Reservoir. 
He is knowledgeable about Montana water law, water rights, and hydropower operations. Senator Bob Keenan has 
similar experience. He termed out of the Senate after serving as minority leader and president of the Senate, but is 

now back serving Senate District 5 again. 
3 Motion to Intervene, Kerr Dam Partial License Transfer, submitted by Senator Verdell Jackson and Senator Bob 
Keenan, May 26, 2015 
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floods are just a few of the emergencies that could happen if there are no procedures in 

place.  Previous licensees have had these procedures in writing and implemented because they 

were regulated by the Montana Public Service Commission.  We believe that FERC is our last 

resort, but their attorneys in responding to our previous interventions have failed to address 

any of our concerns.  Who will be accountable when a tragedy does occur resulting in loss of life 

and/or finances because our constitution and laws have not been followed by our own 

government?  

 

3. Based on the language of the Order, Senators Jackson and Keenan understand that the 

Commission failed to address any of the issues raised by their Motion to Intervene (Motion).4  

Instead of responding to the issues raised in the Motion, the Commission found ways to avoid, 

dismiss, and minimize the seriousness of the issues raised.  

 

4. Consequently this Request for Rehearing asks the Commission to reconsider its Order and 

provide a mechanism and means to address the substantive issues raised in the Motion. 

 

Background Information 

5. In their Motion to Intervene, Jackson and Keenan raised five (5) substantive issues regarding the 
partial license transfer and requested the Commission’s response to the questions raised.  
Alternatively, Senators Jackson and Keenan suggested that a public hearing would be an 
appropriate venue through which to address these concerns.  In brief, the concerns raised in the 
Motion include:5  

a. The federal status and nature of the CSKT and EKI for the purposes of regulation, 

oversight, and other obligations; 

b. Documentation of the EKI/CSKT compliance with previous license conditions;  

c. Transparency in financial operations particularly with regard to the use  and disposition 

of publically-derived funds;  

d. Oversight by the Montana Public Service Commission, federal agencies, and Congress; 

e. Documentation of emergency operations, including the Kerr Dam inclusion as one of 

several “black start” dams in the U.S., to the greatest extent possible. 

6. Of these five substantive issues the most serious is whether there is any documentation that the 

EKI/CSKT will follow the license conditions as if it were the original licensee.  Simply stated, the 

EKI and CSKT own corporate charter specifically reject all state laws and regulations.  To wit: 

Nothing in this Charter, and no action taken by the Corporation pursuant to this 
Charter, shall be construed as permitting, recognizing, or granting the State of 
Montana, or any other state, any regulatory jurisdiction or taxing jurisdiction over the 

                                                            
4 See Order at paragraphs 11 through 18 
5 Ibid note 3 
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property or activities of the Corporation or its employees located within the 
boundaries of CSKT’s Indian Country6 
 

7. In addition, the CSKT as the only shareholder of the EKI is on record as saying that the capture of 

Kerr Dam would allow the Tribe to meet its overall political objectives of regaining and 

controlling all reservation land. The EKI corporate charter specifically prohibits the CSKT Tribal 

Council from mixing its tribal objectives and politics with the operation of Kerr Dam. From a 

press release of EKI in May, 2014:7 

“By acquiring the Kerr Project, CSKT will be restoring ownership and control over 

lands of the Flathead Indian Reservation, our treaty-reserved homeland,” Lankford 

said. “By assuming control over Kerr Dam, CSKT will be asserting management and 

control over Flathead Lake and the Flathead River, two critically important water 

resources of the Flathead Indian Reservation.” 

 

Commission Fails to Address Substantive Concerns 

8. Yet, the Commission permitted the CSKT/EKI to simply say  “EKI states for purposes of section 

9(a)(2) of the FPA that to the best of its knowledge and belief, it is in compliance with all applicable state 

laws” 18 C.F.R. § 131.20(5).  What does the CSKT/EKI consider “applicable state laws” when it 

rejects all of them?   

 

9. The Commission’s response to the issue of the CSKT/EKI following all previous license conditions 

is simply repeat what the Tribes claim as following “applicable state laws” without even looking 

at the EKI/CSKT mission statements.8   

 

10. For the Commission to then conclude, without so much as investigating any of the issues raised, 

that the partial license transfer is “in the public interest” defies logic especially in light of the 

numerous concerns raised by our Motion as well as those of other intervening parties. 

 

11. The Commission erroneously assumes that all of its required oversight of new licensees was 

taken care of in the 1985 proceedings, where the Commission determined that all the parties 

had submitted satisfactory evidence of fitness to hold the license in compliance with state law.  

However, the Commission does not acknowledge or remember that the CSKT was only 

authorized to perform the activities for two (2) articles in the 1985 license. 

 

12. Incredulously, the Commission argues that it is”too late to raise this matter with respect to the 
Tribe, and there is nothing in the record that suggests a relevant issue regarding Energy 

                                                            
6 Improper definition of the CSKT reservation lands which convey no authority to or jurisdiction of the Tribes over 
any non-member living within the boundaries of the reservation. 
7 The EKI Charter specifically omits any mention of the public interest. 
8 Order, page 7, paragraphs 17, 18. 
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Keepers”.9  If there is “nothing in the record” regarding Energy Keepers, why should it be 
granted a partial license for the Kerr Project without Commission review?  Is there any other 
entity in the United States, formed “overnight” as the EKI was, that would be allowed to avoid 
the Commission’s evaluation? 
 

13. The Commission also has failed to develop standards for the transfer of a hydropower license to 
a Tribe, given the serious issues that arise when the state in which a facility is located is unable 
to regulate the facility so the public interest is protected.  As representatives of thousands of 
Montanans who will be affected by this partial transfer, we find this unacceptable. 
 

14.  The Commission’s excuse for its failure to develop standards is based on the theory since the 
law provides no guidance, the Commission is unable to act, citing an unrelated case10 and stating 
in paragraph 15 on page 6 of the Order: 

 
Section 8 of the FPA11 sets forth no specific standard for transfers; the Commission 
has held that a transfer may be approved on a showing that transferee is qualified to 

hold the license and operate the project, and that transfer is in the public interest. 
 

15. As to the issue of the Kerr Project being one of several “black start” dams critical to the nation in 
the event of an emergency, the Commission didn’t even do the modicum of research to 
understand whether the Kerr Project, or other projects within its network, was such a facility.  
Given the status of the FERC as a federal agency it is inconceivable that FERC would not have 
even checked with the Department of Homeland Security and provided some kind of answer to 
the question.  Instead the Commission states that the facility is “alleged” to be a black start 
dam, dismissing the concern outright.12 

 
Request for Rehearing 
 

16.  Based on the above assertions, and incorporating our previous submittals to the Commission in 
their entirety, Senators Jackson and Keenan hereby petition for a rehearing of the subject of the 
partial license transfer of the Kerr Project to the EKI. 

 
17. While we accept the Commission’s assertion that a “hearing” can be based upon the written 

record, we don’t believe the Commission has examined the record.13 Therefore we reiterate our 
strong suggestion that the Commission respect the public’s wishes and hold a public hearing on 
the license transfer so that the Montana public can determine whether the license transfer is in 
the public interest of the state.   
 

                                                            
9 Order, page 6, paragraph 12 
10 Gallia Hydro Partners and Rathgar Associates, LLC, 110 FERC ¶ 61,237 at P 10 and n.12 (2005) 
11 16 U.S.C. § 801 (2012) 
12 Order, page 3, paragraph 6 
13 Instead the Commission relies upon a tired, incomplete assertion that all the objections and issues raised are 
moot because they were supposedly addressed in 1985, or alternatively, were not raised at that time 
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18. Until the Tribe, the Commission, or EKI are able to answer the aforementioned questions, the 
Kerr Project partial license transfer will not be in the public interest.14 
 

19. Senators Jackson and Keenan respectfully suggest that all of the questions raised in this Petition 

for Rehearing can be addressed easily through responsive and responsible agency action, a 

public hearing, and substantive responses to the issues identified. 

 

20. Until the public is confident in (a) the Commission’s due diligence in licensing the facility, and (b) 

the Tribes’ ability to operate and manage this facility through responses to the substantive 

issues, we will continue to pursue the effective oversight of the Kerr Project and conditioning of 

the license to meet these objectives. 

 

Respectfully Submitted:   

/s/ Verdell Jackson                                                                     /s/ Bob Keenan 

Senator Verdell Jackson                                                       Senator Bob Keenan   

 

October 1, 2015 

 

  

                                                            
14 There are dozens of specific questions that would enable the public to have more confidence in the 
Commission’s action, including the tribes’ compliance with OSHA regulations, hiring practices, specific journeymen 
programs the tribes are being trained under, whether the tribe can operate Kerr Dam with 24/7 with the required 
number of personnel, emergency response team and action; existence of cyber security measures, etc.  Simply 
providing written answers to these issues, or providing the information in a public hearing, would suffice. The 
Commission’s 1985 decision was fifteen years before the events of September 11, 2001, and many security issues 
remain for the Kerr facility. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I have this day served the foregoing document and attachment upon each person 

designated on the official service list compiled by the Secretary in this proceeding.  

 

Dated at Kalispell, Montana, this 1st day of October, 2015.  

 

 

/s/ Verdell Jackson 

 

Verdell Jackson 

Senator Verdell Jackson 

 

 

/s/ Bob Keenan 

Senator Bob Keenan 

 
 



Section 17 of the Indian Reorganization Act of 1934 
25 U.S.C. § 477 

(June 18, 1934, c. 576, § 17, 48 Stat. 988; May 24, 1990, Pub.L. 101-301, § 3(c), 104 Stat. 207) 
 
 
The Secretary of the Interior may, upon petition by any tribe, issue a charter of 
incorporation to such tribe: Provided, That such charter shall not become 
operative until ratified by the governing body of such tribe. Such charter may 
convey to the incorporated tribe the power to purchase, take by gift, or bequest, 
or otherwise, own, hold, manage, operate, and dispose of property of every 
description, real and personal, including the power to purchase restricted Indian 
lands and to issue in exchange therefor interests in corporate property, and such 
further powers as may be incidental to the conduct of corporate business, not 
inconsistent with law; but no authority shall be granted to sell, mortgage, or 
lease for a period exceeding twenty-five years any trust or restricted lands 
included in the limits of the reservation. Any charter so issued shall not be 
revoked or surrendered except by Act of Congress. 
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