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AIR MATT,

Mr. Robert E. Carson
Secretary and Commissioner
Flathead Irrigation District
Finley Point Road -
Polson, Montana 59860

Confederated Salish and Kootenail
Tribes of the Flathead Reservation
v. United States,. Court of Claims,
Docket No. 50223 (Para. 13)

Re:

Dear Mr. Carson:

Enclosed is a draft of the proposed findings of
fact and brief which we hope the Government will adopt as
its own in the Court of Claims case. This is still in
rough form and should be regarded as a first draft. There
are several findings, for example, on which considerable
additional work must be done. The Tribes filed equally
voluminous findings and brief in January, totaling approxi-
mately 250 pages.

Under the Commissioner's order permitting us to
participate as Amici Curiae, we are entitled to submit pro-
posed findings of fact in our own name only if the Govern-
ment is unwilling to include material we desire in its pro-
posed findings. We hope that the Government will adopt
our version of the proposed findings as its own so that we
can get before the Court all of our arguments supporting
the right of the Districts to enjoy the benefit of the
special electric power rates.

Although we do have a right to file a compre-
hensive brief in our own name, it seems preferable to us
from the tactical point of view to have the Government's
brief include pretty much all of the arguments we desire

FIRST NATIONAL BANK TOWLR
ATLANTA, GEORGIA 30303
404) S22-1600

MAC ASBILL



Mr. Robert E. Carson
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to advance. We shall then file a very short brief simply
adopting the Government's arguments as our own. This will
take some burden off the Commissioner, who will then not
be forced to consider two, rather than one, comprehensive
briefs. 1In any event, the Commissioner's basic order out-
lining the scope of our participation cautioned that we
should avoid duplicating in our brief materials advanced
by the Government.

We are this day sending the enclosed draft to
R. W. Beck and Associates, the rate consultants retained
by the Government. As you know, we, as well as the
Government, have been benefiting from Beck's help and
assistance (although the Government is paying all of Beck's
fees and expenses).

We and the Government have filed for an extension
'0of time to file to and including %ﬁne 26, 1971. A copy of
our motion is enclosed. Since this is probably the last
extension we can obtain, we would appreciate receiving your
comments and those of Messrs. Moon, Wolf and Jensen as soonh
as possible. '

Kind personal regards.

Sincerely,

Edward J. G Jr.

Enclosure

EJG:Jr./tlh o

cc: Mr. George L. Moon (w/encl.)
Mr. Paul G. Wolf {(w/encl.)
Mr. W. Ray Jensen (w/encl.)
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A HYPOTHETICAL APPLICANT FOR LICENSE NO. 5 WOULD NOT
HAVE ANTICIPATED THAT THE COSTS OF FURNISHING THE
IRRIGATION PROJECT POWER AT SPECIAL RATES WOULD EX-
CEED THE REVENUES PRODUCED BY SUCH RATES.

EVEN IF A HYPOTHETICAL APPLICANT WOULR HAVE ANTICIPATED
THAT THE COSTS OF FURNISHING THE IRRIGATION PROJECT ‘
POWER WOULD EXCEED THE REVENUES THEREFROM, PLAINTIFFS
MADE NO EFFORT TO ESTABLISH THAT SUCH EXCESS WOULD BE
GREATER THAN THE VALUE OF THE WATER RIGHTS RESERVED

OR APPROPRIATED FOR THE IRRIGATION PROJECT WHICH WERE
TO BE GRANTED TO THE LICENSEE IN EXCHANGE FOR THE POWER.
AT SPECIAL RATES.

ASSUMING THAT A HYPOTHETICAL LICENSEE COULD HAVE
ANTICIPATED AN OUT-OF-POCKET LOSS AS A RESULT OF
FURNISHING THE IRRIGATION PROJECT POWER, AND ASSUM-
ING THAT VALUABLE WATER RIGHTS OF THE IRRIGATION
PROJECT WERE NOT INVOLVED, THE EVIDENCE ESTABLISHES
THAT ANY LOSS WHICH COULD HAVE BEEN ANTICIPATED WOULD
NOT HAVE FALLEN ON THE LICENSEE AND HENCE COULD NOT
HAVE REDUCED THE AMOUNT HE WOULD HAVE BEEN WILLING
TO PAY A5 INDIAN RENTAT.

Conclusion



In the

UNITED STATES COURT OF CLAIMS

confederated Salish and Kootenail
Tvyibes of the Flathead Reserva-
tion, Montana : Docket No. 50233

Paragraph 13-

pPlaintiff Alleged Taking of
Power Values of -
V. Trikal Dam Site

United States of America

e et N N Mt St M S S Nt Tt

Defendant

DEFENDANT'S BRIEF
ON_THE LAW

Statement of Procedural Bacquound

This claim {paragxaph 13 of the Petition, as amended)
is one of several before the court pursuant to the Act of July 30,
1946, 60 Stat. 715, conferring jurisdiction on the Court "to hear,
examine, adjudicate, and render judgment in anf and all legal and
equitable claims of whatsoever nature which the Confederated
salish and Kootenai Tribes of Indians of the Flathead Reservation
of Montana, or any Tribe or band thereof, may have against the

United States."



The claim in paragraph 13 is, in substance, that
Federal Power Commission License No. 5 issued on May 23,

1930, to the Rocky Mountain Power Company for improvement of
navagation and water power development by use of the Tribes'
dam site at tribal site No. l'(known'as the Kerr Dam site)
necessarily deprived the Tribes of the full power value of
their dam site because it made provisions for certain blocks

of electrical power at certain fixed rates to be made available
to the United States for the benefit of the irrigation project
on the reservation. Paragraph 13 of the petition is set out

as Appendix A to Volume II of Plaintiff's Proposed Findings
filed January 25, 1971.

Defendant United States, by its answer, étated inter
glgglthat the amounts charged for the horse power furnished to
the United States for the benefit of the irrigation project
were not less than the fair and reasonable market value of such
power and that the Plaintiffs had not asserted grounds for a
compensable claim. Defendant's answer is set out as Appendix B
to Volume II of Plaintiff's Proposed Findings.

On July 29, 1966 Defendant United States filed a Motion
for Summary Judgment alleging (1) that the Tribes possessed no
compensable right to the power value of the Kerr Dam site utilized

for the licensed power facility, (2) prior settlement of the claim



in paragraph 13 by the Act of May 25, 1948, ch. 340, 62 Stat.
269, 272, and finally (3} that the Tribes did not in any case
suffer a loss because of the requiremenE that the licensee
make power available to the United States on behalf of the
irrigation project. |

On December 15, 1967, the court denied defendant's

Motion for Summary Judgment. The Confederated Salish and

Kootenai Tribes of the Flathead Reservation, Montana v.

United States, 181 ct. cl, 739 (1967). 1In its opinion the court

recognized that under the principle of many cases the Tribes
had no Constitutional right to be paid just compensation for

values of their land attributable to its location on a navigable

v.. Twin City Power Company, 350 U.S. 222 (1956); United States

va, Appalachian Electric Power Cdmpanv, 311 U.S. 377 (1%40}. See,

The Confederated Salish and Kootenail Tribes of the Flathéad Res—

ervation, Montana v. United States, 189 Ct. Cl. 320, 323, n. 3

(1969). ‘Nevertheless, the court held that Congress, by the Act
of March 7, 1928, ch. 137, 45 stat. 200, 212-13 "recognized and
confirmed the Tribes' right to the power value of the Kerr Dam
site and desired them (regardless of Constitutional mandates)

to be paid for power value." The court also held that the



Plaintiffs' claim in paragraph 13 had not been resolved by the
&
Act of May 25, 1948. Finally, the court held that the ques-
tion whether any loss resulted to the Tfibes because of the
furnishing of power to the United States for the benefit of the
irrigation project was "a matter for the proof, " and the case
.was remanded to the Commissioner for trial and proof of loss,
if any, suffered by the Tribes.

The first trial of this matter was held before
Commissioner Arens. .At that trial, the Tribes made no effort
to establish the economic cost, if any; caused to the licensee
by the furnishing of the power for the irrigation project.
Likewise the Tribes made no effort to establish a casual re-
lation, if any, between the furnishing of the irrigation power
and the amount of the Indian rentals. Instead, the Tribes

offered proof relating to the value of power produced by the

Kerr project, claiming without supporting factual analysis or

*/ In connection with this second ground for summary
judgment asserted by defendant, the court had occassion
to state that the irrigation project 'has, and had had
no interest at all in the Kerr Dam site." This state- _
ment by the court cannoct be taken, as the Tribes apparently
would like it to be, as holding that no one, other than the
Tribes, had any interest in the land or water resources
contributed to the hydroelectric development licensed by
the Federal Power Commission in License No, 5.



——

legal authority, that the Tribes had been wrongfully de-
prived of the commercial value of 15,000 horsepower, which
is the maximum amount of power which thé United States
could demand under certain circumstances for use by the
irrigation project, less the amounts paid for such power
by the United States.

Commissioner Arens, in his report to the court,
filed December 3, 1968, concluded that the Tribes had estab-
lished no basis for &ecovery. Commissioner Arens stated
at page 3 of his report:

"Although this court in its opinion
repeatedly alluded to the entitlement of
plaintiffs to the power value of the Tribes'
land used by the licensee, plaintiffs' proof
at the trial was directed solely to the value
of the power which was made available to the
Federal Government under the license. Plain-
tiffs claim entitlement to the difference
between the amounts chargeable to the Government
under the license and the value of an alternate
source of power, equivalent to that made avail-
able to the Government for the 50~-year license
period, plus interest. It is clear, however, that
the power value of the Tribes' land and the value
of the power made available to the Government are
not the same. Plaintiffs did not own the power,
but only the land which was used as a power site.
There was, moreover, other land and water, in
addition to the Tribal land and water, involved
in the production of the power and there were other
factors in addition to land which contributed to
such production, i.e., construction of the dam
and other items associated with an electric power
utility. Plaintiffs have failed to relate the
value of the power made available to the Govern-
ment to the power value of the Tribes' land."

Commissioner Arens expressly found that the Federal Power



Commission allocatéd only 42,13 percent of the land and
water resources contributing to the commercial value of
the Kerr power development to the Tribeé. (Finding 6({(h},
pp. 14~15 of 8lip Opinion.)
The Tribes took exceptions to the Commissioner's
findings and Report. The court in its opinion agreed
with the Commissioner that the Tribes had failed to establish

any relationship between the furnishing of power to the irrigation

project and the Indian rentals. The Confederated Salish and

Kootenai Tribes of the Flathead Reservation, Montana v. United

States, 189 Ct. Cl. 320 (November 14, 1969). The court

stated at 189 Ct. Cl. 322-324:

"One solution would be to say that the
plaintiffs have had their chance, as the
claimants, to prove their loss, and having
failed to do so under the proper standard
they should now be dismissed, without be-—
ing accorded another opportunity. This is
the stand the trial commissioner may have
taken. We do not, however, follow that
course for several reasons. The first is that
the present record, defective though it is,
does indicate that the power company probably
incurred an annual loss in supplying the 15,000
horsepower to the Federal Government. 1/ From

1/ At the hearings before the Federal Power
Commission, prior to the award of the license,
a representative of the company testified that
the annual out-of-pocket loss would be $62,500.
Assistant Commissioner of Indian Affairs Scatter-—
good calculated that the loss would be $25, 336,
The present record does not contain enough infor-
mation to resolve this conflict.



that significant fact it would appear, at least
prima facie, that the licensee would probably

have been willing to raise the payments to the
Indians, to some extent, if that loss were
removed. The serious pregblem posed by this fact
of a substantial annual loss for the licensee

on the reguired sale callg for further exploration

to see whether, in fact, the l1oss on the sale of
this block of 15,000 horsepower would have any
effect on the rentals payable to the Tribes. 2/

Second, our prior opinion was not explicit
on the proper measure of plaintiffs' loss and,
consequently, may not have warned palintiffs
against the course they followed at the trial.
Since the parties put no emphasis, at that point
in the case, on the measure of the loss, and
we were remanding for trial on that issue, we
did not treat expressly with the standard.
Though we see nothing incorrect or misleading
in our opinion, the incidental references to
"power value'"~-which were pertinent to the then
issue of whether Congress had agreed to pay for
the power value incident to the Tribes' land 3/
may have been taken by the plaintiffs as sanc-
tioning the incorrect measure they proposed at
trial, 1.e. the market value of the power to be
sold by the power company to the Federal Govern-
ment.

2/ The present record contains opposing
contemporary conclusions on this point-—-~
Assistant Commissioner Scattergood thought
that the Indians' return was not affected,
while others thought it was and would have
to be-~but there is very little analvsis
of the problem, and none in any depth.

3/ At that juncture, the main guestion was
whether Congress, although not compelled by
the Constitution to compensate the Indians
for the water power value of their lands
taken for the power project, did undertake
to do so in various pieces of legislation,
particularly the Act of March 7, 1928, ch.
137, 45 Stat. 200, 212-213. The court held
that Congress did so intend.



Third, we are not certain that the trial
commissioner adopted the correct standard for
the loss to the Indians from the compulsory
sale to the United States. Much of his short
memorandum opinion reads as if he probably did
apply the proper measure, but he does not spell
- out his reasoning in enough detail for us to be
sure. For instance, he does not refer to, or
deal with, the significant fact that the company
probably suffered a substantial loss on the lower-
price sales for the benefit of the irrigation
project. 4/

Finally, we cannot forget that this is a
litigation brought by Indian Tribes to redress
an alleged wrong by the Government which has
long supervised their affairs. Though we do
not lean over backwards in such a case, we are
somewhat more lenient in procedural matters than
we might be. in other classes of cases in which
the relationships of the parties are not so
special. '

For these reasons, we do not hold the
plaintiffs strictly to their failure, up to
now, to prove the existence and the amount of
any loss they may have incurred. Instead, we
remand the case to a trial commissioner for a
new trial, vacating the prior commissioner's
opinion and findings so that the parties can
start afresh and direct their presentation to
the correct measure of damages. 5/

4/ It may also be that the commissioner
believed that the United States gave more
of a guid pro guo for these sales than it
actually gave. Plaintiffs insist that he
made factual errors in this connection.

5/ The court has denied, as untimely, a
post-argument motion by the Flathead,
Mission and Jocko Valley Irrigation Dis-
tricts to file a post-argument brief amici
curiae in support of the defendant. However,
these parties are hereby granted leave to
participate as amici curiae in the further
proceedings before the commissioner, if they
wish to do so.




So that there will be no mistake, we stress
that we are in no way holding that plaintiffs
have yet proved [that they. suffered] any loss,
let alone the amount of such a loss. The issue
of the existence of a loss, as well as of the
amount, remains to be tried again. To recover,
plaintiffs must prove that a supposititious
willing buyer desiring to develop the site for power
purposes, and able to obtain the necessary license,
would have paid, and a willing owner would have
accepted, a higher rental than the amount actually
paid, if the former had not been burdened with the
necessity to sell at the prescribed rate the block of
15,000 horsepower to the Federal Government, and
then the plaintiffs must show the probable amount
of that excess.

The commissioner's memorandum opinion and

findings, filed December 3, 1968, are vacated

and the case is returned to a trial commis-

sioner for further proceedings in conformity

with this opinion." (Emphasis and words in

brackets added) 189 ct. Cl. at 322-324,

Judge Skelton dissented from the holding of the
court. In view of the court's first opinion (181 ct. cCl. 739
(1967)) and the"literally dozens of pre-trial conferences
held by the trial commissioner as to the issue and burden
of proof" (189 Ct.cl. at 325}, Judge Skelton believed
that the Tribes should not be given a second chance to
prove the power value of the dam site. To do so, he said, would
be like "allowing a condemnee in an eminent domain case to prove
he was not paid the full value of his land in the condemnation
proceedings by showing, after the condemnation is completed,

the profit made by the condemnor in selling gravel from the

land after it got title." 181 Ct. Cl. at 326. Judge Skelton



was also troubled by the statement of the issue as including

a requirement that the plaintiffs "prove that a supposititious
willing buyer...would have paid a highef rental than the

amount actually paid, if the former had not been burdened with

the necessity to sell at the prescriﬁed rate the block of

15,000 horsepower to the Federal Government, and then plain-

tiffs must show the probable amount of that excess." 181 Ct.

cl. a£ 324. Judge Skelton saw that this formulation in isolation
can be read to leave out an important element of the proof of power
value, anmely, the necessary allocation of some portion of the
commercial value of the total hydroelectric development to
contributions of land and water rights by the Federal Govern-—
ment to the project, as found by the trial commissioner. Slip
Opinion, p. 7. Judge Skelton thought that the courts formulation
of the issue made it appear, contrary to facts found by the
Commissioner that everything connected with the project, and

not just the dam site, was contributed by and owned by the Tribes,
and hence that all consideration paid by the licensee should

go to the Tribes.

FORMULATION OF JSSUES PRESENTED

The defendant believes that Judge Skelton's fear
that the court's opinion might be read to state the issue in

such manner as not to take into consideration contributions



by the Government to the hydroelectric development of the Kerr
site and td require that the Tribes be awarded a windfall if a
loss to the licensee in furnishing the 15,000 horsepower to the
United States can be established, is'un—warrented when the court's
opinion {pertinent parts of which are set out above) is considered
as a whole. 1In discussing the problems that would be posed if

a substantial annual loss to the licensee could be established
because of the power furnished to the United States, the court

said that "[t]lhe serious problem posed by this fact...calls for

further exploration to see whether, in fact, that loss on the sale
of this block of this 15,000 horsepower would have any effect on
thekrentalé payable to the Tribes." 181 ct. Cl at 322, 1In a
footnote (footnote 2) appended to this language from the texﬁ,

the court said "[t]he present record contains opposing con-
temporary conclusions on this point--Assistant Commissioner
Scattergood thought that the Indians' return was not affected,
while others thought that it was and would have to be--but there
is very little analysis of the problem, and none in any depth."
181 ct. Ccl. at 322, n. 2.

The above quoted excerpts from the court's opinion
remanding the case shqw that the court focused clearly on the
"serious problem"” (181 Cct. Cl. at 322) whether any loss to the
licensee which the Tribes might be able to establish would have

anything to do with the Tribes' rental. In so doing, the court
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clearly invited, if it did not require, in-depth analysis of

the contemporary views of Assistant Commissioner Scattergood

and others. 2As is more thoroughly set éut in Defendant's Reguested
Finding No. 22, Assistant Commissioner Scattergood's views were
tied inextricably to the proposition that approximately 50% of
valuable land and water resources contributing to the commercial
value of the development at the Kerr site would come from sources
other than the Tribes. It is, therefore, perfectly clear that
the court intended that this proposition, and its revelance to
the "serious problem" of relating any loss to the licensee to

the amount of the Indian rentals, be thoroughly explored on re-
mand. Defendant's Requested Finding No. 19 shows that Assistant
Commissioner Scattergood's view that approximately 50% of the
land and water resources of the development were contributed

by sourées other than the Tribes is consistent with contemporary
and modern views, and with the views urged in other proceedings
relating to License No. 5 by all who have taken part therein
including the Tribes. Defendant also shows that because of this,
the Tribes claim to entitlement to all the consideration paid

by the licensee for the privilege of developing power at the

Kerr Dam cannot be sustained without divesting rightful claims

of others for the purpose of giving the Tribes a windfall. The
Tribes' only asserted basis for recovery is that they are entitled
to all consideration because only they contributed resources

to the project. Since this is not the case, and since no proof



was offered to establish that the rentals received were less
than the fair market value of their contribution, their c¢liam
under paragraph 13 must fail.

The Tribes in their statement of questions presented
in their Brief in Support of Requested Findings of Fact (herein-
after referred to as "Plaintiffs' Brief"), have isolated the‘
very language which concerned Judge Skelton because it can be
read as entitling the Tribes to a windfall. Plaintiffs' Brief,
p. 1. As stated aboﬁe, such reading of the court's language
in isolation from other parts of the opinion has the effect of
nullifying or rendering nonsensical all of the court's discussion
and amplification of the issue which went before. Defendant
believes that the issues on this remand must be framed in such
way as to give due respect to the entire opinion of the court,
and tha£ the issues may be stated as follows:

QUESTIONS PRESENTED

The ultimate guestion, as stated by the court,
is "[wlhat, if anything, the Tribes lost from the
requirement that the licensee sell the 15,000 horse-~
power to the Federal Government at the lesser rate
specified in the license [?]" 189 Ct. Cl. at 321.
Subsidiary questions in logical order are the fol-
lowing:

A, Taking Into consideration the actual cir-
cumstances at the time, what loss, i1f any, would a
gualified hypothetical licensee actually and reasonably
anticipate as a result of furnishing the 15,000
horsepower to the Federal Government in accordance
with the terms and conditions, including the stip-
ulated rates, of License No. 5? If the answer to the
foregoing is that no loss, or no substantial loss,
would have been anticipated by such a qualified
hypothetical licensee, the case should be decided
against the Tribes without. further inquiry.
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B, Assuming that the Tribes carry their burden
of proof and establish a substantial anticipated
loss, what effect, if any, would such anticipated
loss have had on the amount of Indian rental which
a gqualified hypothetical licenses would have heen
willing to pay? This question, as to which the
court called for in-depth analysis, also has sub-
parts:

(1) Was the United States the owner or
proprietor of certain valuable "water rights
reserved or appropriated for the irrigation
projects"*/ which were necessarily involved
in the hydroelectric development at the Kerr
site and for the use of which it could demand
reasonable compensation after assuring that
such compensation would not affect Indian
rentals or unduly raise electric rates for
consumers? If so, the case must be decided
against the Tribes since their claim depends
upon the proposition that only they were en-
titled to compensation from the licensee.

{2) Were the Indian and non~-Indian landowners
on the irrigation project owners or proprietors
of Winters doctrine water rights, as successors
in interest to individual Indian allottees and
the Tribes, which were necessarily involved in
the hydroelectric development at the Kerr site,
and for the use of which they, or the United
States on their behalf, could reascnably demand
compensation, after assuring that such compensa-
tion would not affect Indian rentals or unduly
raise electric rates to consumers? If so, the
case must be decided against the Tribe for the
reasons stated above in (1).

*/ Act of March 7, 1928, ch. 137, 45 Stat. 400,
212-213. ’



(3) Would the effect of public utility
regulation, and the mechanism for assuring
the effectiveness of such regulation contem—
plated at the time and ultimately incorporated
in License No. 5, have given assurance to a
qualified hypothetical licensee that its
anticipated cost in furnishing the 15, 000
horsepower block of power could be lawfully
passed on imperceptably to the members of
the consuming public through its rate struc-
ture, with the result that the impact of such
loss on the amount such licensee would pay
in Indian rentals would be nonexistent or
negligible?

SUMMARY OF THE FACTS

The Defendant United States acquired sovereign
powers of government over Plaintiffs' aborigial domain by
treaties with France and Spain entered into in the first
half of the nineteenth century. These powers included the
power to appropriate and dispose of the navigable waters flow-
ing on the lands pursuant to the Commerce and Property clauses
of the Federal Constitution. Requested Finding No. 1. By the
Treaty of Hell Gate of 1885, Defendant acquired from Plaintiffs
full proprietary title to Plaintiffs' lands, reserving therefrom
Plaintiffs' Reservation for Plaintiffs' use and occupancy. In
so doing, Defendant reserved for the irrigable reservation lands
Winters doctrine rights to so much water and water power as was
needed to irrigate such lands., Water and water power rights
not so reserved remained available for future disposition by

Defendant. Defendant's Requested Finding No. 2,
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In 1504 Congress provided that Reservation land
should be alloted to the individual members of the Tribes
pursuant to the general allotment laws, and that the excess
lands should be appraised and cpened to entry under the home-
stead, mineral and town site laws. Defendant's Requested |
Finding No. 3. While allotments were being made and before
the unallotted lands were opened to settlement, a vast irriga-
tion project was conceived. It was contemplated that irrigation
water would have to be pumped from the Flathead River in order to
achieve irrigation.of all lands to be irrigated, and the plans
for the project included plans for hydroelectric power develop-
ment at the falls of the Flathead River to provide power needed
for such pumping. Congress incorporated the irrigation project
into the basic 1904 legislation by Act of Congfess in 1908.
Defendant's Requested Findings No. 4 and 5. In order to assure
availability of the power site and water power rights, as well as
availability of reservoir sites to store irrigation water, the
federal government withdrew available dam and reservoir sites
from entry or other disposition, and made water rights filings
on the waters of the Flathead River to reserve the same for use

{ov the vridatim project.

for the development of power, Defendant's Requested Findings
No. 6 and 7. Actual construction of the proposed power develop-
ment began in 1909. Defendant's Requested Finding No. 8. The

costs of construction were paid with funds appropriated for the



irrigation project and were made reimbursible by the Indian and
non~Indian landowners benefitted by the irrigation project.
Defendant's Requested Findings No. 8 ané.ll.

Homestead settlement on the Reservation began in
1910 under a promise by the Governmeﬁt to supply irrigation
water to the extent possible to agricultural lnads. Settlement
of the Reservation continued to 1935. The settlers on the un-
allotted irrigable lands and their successors in interest, like
the allottees of irrigable lands and their successors in interest,
acquired Winters doctrine water and water power rights appurten-
ant to their lands. The Plaintiffs have recently been awarded
the value of the unallotted lands disposed of pursuant to the
opening of the Reservation, with values fixed as of January 1,
1912, The value received by Plaintiffs for the unallotted lands
disposed of the settlers will therefore include value attributed
to the promise of the United States to furnish irrigation water
to the irrigable lands. Defendant's Requested Findings No. 9 and 10,

In 1920 Congress enacted the Federal Water Powcr Act
which, in general, authorized the licensing of power projects
upon condition that theilicenseespay certain annual charges
based on the cost of administering the act and for use of govern-
ment lands and other property. All proceeds of charges paid for
the use of any lands embraced within Indian reservations were to

be paid to the Indians of the reservation, but proceeds of charges



for use of other government or public property were to be divided
as specified in the act. One-half of such proceeds from non-
Indian proparty was to be paid into the'reclamation fund created
by the Reclamation Act of 1962, Defendant's Requested Finding
No. 12. Shortly after enactment of this general licensing
enabling act, the Rocky Mountain Power Company, a subsidiary of
the Montana Power Company, filed an application for preliminary
permits to explore the development of the five Tribal dam sites
on the Flathead River, previously withdrawn by Congress for the
benefit of the irrigation project. No action was taken on this
application hovever, pending completion of a Department of
Interior study of the Columbia River Basin. Defendant's Requested
Finding‘No. 12 and 13.

Meanwhile Congress determined that the power project
needed to complete the Flathead irrigation project should be
finally completed in order to fulfill the long delayed promise

Tuclin gpof o Duleoron
to supply irr%gation water to theﬁsettlers on the Reservation,
Congress also determined to permit the irrigation project to
dispose of excess power not needed for irrigation pumping in
such way as to yeild revenues to be applied against the construc-
tion charges already accrued against irrigable lands on the project.
In 1926 a law was passed authorizing funds for continuation of
construction of a small power plant at site No. 1 to be operated

by the irrigation project. It was contemplated that the Tribes



would be compensated for this proposed use of one of their dam
sites by payment of an appropriate rental. Funds appropriated
for the proposed government power development were not to
become available until the landowners on the irrigation project
formed Irrigation Districts wnder state law with power to assess
irrigation project construction and operation maintenance charges.
Pursuant to this requirement, which was continued in subseguent
legislation holding out the prospect of realization of compen-
sation for the water rights reserved or appropriated for the
irrigation projects, Irrigation Districts were formed and
repayment contracts were entered guarranteeing repayment of
irrigation project construction and other costs.

In 1926,.after completion of the Columbia River Basin
study confirmed that the Flathead project would be available
for full scale developmenr, the Rocky Mountain Power Company
renewed its efforts to obtain a preliminary permit under the
Federal Water Power Act. It was recognized that the 1926 law
authorizing government development preempted licensing to a
prévate developer pursuant to the Federal Water Power Act. Also,
the Rocky Mountain Power Company recognized that Congress had, by
the 1926 law and by prior actions, conferred an interest in the
development of the power project on the Flathead Irrigation
Project. In a negotiated proposal dated February 17, 1927, the

company therefore proposed to supply to the Irrigation Project



the amount of power for pumping and other uses which could have
been produced at the government project authorized by the 1626
Act for payments which would not exceed the costs of develop-

ing the small government project. The company also recognized
the need for paying rental to the Tribeg for use of their

Tribal dam site and a renfal of $§1 per developed horsepower

then paid for use of national forest sites was broposed; however,
the original proposal, dated February 17, 1927, called for a
division of this $1 per horsepowe;”rgqtal between the Tribes

and the Irriéation f;;ject. Defendant's Requested Finding No. 15.

An effort was made to enact legislation which would
authorize the full developmenf sought by the Rocky Mountain
Power Company upon the terms of the February 17, 1927 proposal,
including power at special rates for the_irrigatidn project.

This effort failed because of the belief that the rental to be paid
for use of the Tribal site should all be paid to the Tribes.
Defendant's Requested Finding No. 16.

Walter H. Wheeler filed an application for preliminary
permits to develop the five Tribal sites in January 1928. Mr.
Wheeler's application was accompanied by an agreement with Plain-
tiffs' Tribal council to pay to Plaintiffs only $1.12 1/2 per
developed horsepower. Defendant's Requested Finding No. 17.

In 1927-1928 Congress enacted a law authorizing
implementation of the proposal of the Rocky Mountain Power

Company dated February 17, 1927, including the provision for



power at cost to the irrigation project, in exchange for the
project's reserved or appropriated water rights, but with an
express requirement that all of the renﬁa::be paid for the
Tribal site be paid to the Plaintiffs as a Tribe. In other
words the proposal that the rental for the dam site be divided
between the Tribes and the Irrigation Project was rejected,
but otherwise the legislation formerly proposed to implement
the proposal of February 17, 1927, became law in 1928,
Defendant's requested Finding No. 18. Congress later enacted
a provision waiving the usual administrative charge normally
deducted by the Federal Power Commission, in order to insure
that the Tribes would receive the full rental paid for their dam
site. Defendant's Requested Finding No. 21.

In 1928 the Rocky Mountain Power Company applied
for a license to begin construction at Site No. 1. The Chief
of Engineers of the War Department studied both the Rocky
Mountain Power Company and Mr. Wheeler's application for
preliminary permits on the five sites, and Rocky Mountain
Power Company's application for a license to construct at
Site No. 1, and recommended a grant of the application of
Rocky Mountain Power Company and rejection of the application
of Mr. Wheeler. Defendant's Requested Finding No. 19.
-The Secretary of the Federal Power Commission thereupon recom-
mended a grant of the Rocky Mountain Power Company's applica-

tions and rejection of Mr. Wheeler's applications; however,



Mr. Wheeler's request for a hearing was granted. Defendant's
Requested Finding No. 20.

As a result of lengthy hearinés,’the Rocky Mountain
Power Company was found to be the only qualified applicant,
and a license for development of Site No. 1 (License No. 5)
was awarded to the Rocky Mountain Power Company in accordance
with its February 17, 1927 proposal, as amended, after it had
agreed to pay an Indian rental based upon the Tribes' proportion-
ate contribution to the commercial value of the_project without
regard to the power to be furnished at cost to the irrigation
project. The Indian‘fental thus obtained was substantially
in excess of the amounts inifially offered by the applicants,
and was the result of the almost single handed efforts of Mr. J.
Henry Scattergood who represented the Secretary of the Interior
in the licensing proceedings. Defendant's Requested Findings
No. 22 and 23. |

Subsequent to issuance of License No. 5, the Tribes
consented to its terms, ineluding the amount of the Indian
rental and the furnishing of power at special rents to the
irrigation project. In 1948, Congress, with the Tribes' express
consent, ratified the pfovision in the License for low rate power
and expressly recognized and condoned the furnishing thereof in
exchange for the water rights of the irrigation project licensed
to the developer of Site No. 1, pursuant to License No. 5.

Defendant's Requested findings No. 24 and 25.



Recent actions of the Federal Power Commission, and
the position of the Tribes and other parties in the proceedings
leading up to said action, expressly éonfirm that the Tribes
furnished only a portion (less thén one-half) of the resources
contributing to the commercial Valﬁe of the Flathead hydroelectric
project. Defendant's Requested Finding No. 26 and 27.

Evidence developed at the recent rehearing of this
case in July of 1970 demonstrates conclusively that. a hypothetical
1icense of the Flathead project in 1929-30 would not have antici-
pated any loss as a result of furnishing the irrigation project
power at the speciﬁl rates provided for in License No. 5.
Further, such evidence shows that the Tribes failed to establish
that any loss which might have been anticipated would exceed in
value the value of the water rights reserved or appropriated for
the irrigation project which were to be obtained by the licensee
in exchange for the power at special rates. Finally, whether
or not the water rights of the irrigation project are taken
into account, the magnitude of any loss which could conceivably
have been anticipated would be such that no hypothetical licensee
would have been prevented'from passing the loss out to customers
through its rate structures which, quite legitimately, are set
to assure recovery of the licensee's cost of service. Hence,

the fact of an anticipated loss, if any loss was anticipated,



could in no way have affected the amount of Indian rental that
a hypothetical licensee would have been willing to pay. Defen-
dant's Requested Finding No. 28 and 29.

Even if, contrary to the wegight of the evidence, it
were determined that an out-of-pocket loss would have been
anticipated by a hypothetical licensee in 1929-30, and further that
such anticipated loss would have affected adversely the amount
of Indian rental which the hypothetical licensee would have
been willing to pay; the Tribes have not shown that such loss
would exceed in value the value of the water rights of the
irrigation project received by the licensee in exchange there-
fore. Hence the Tribes are not entitled to recover because
they‘are not entitled to receive what the irrigation project
received in exchange for value contributed, and they have not
shown that the irrigation project received more than a fair

guid pro gquo for its water power rights. Defendant's Requested

Finding ¥o. 30.



ARGUMENT

I

A HYPOTHETICAL APPLICANT FOR LICENSE
NO. 5 WOULD NOT HAVE ANTICIPATED
THAT THE COETS OF FURNISHING THE

IRRIGATION PROJECT POWER AT SPECIAL
RATES WOULD EXCEED THE REVENUES
PRODUCED BY SUCH RATES.

A, The Commissioner must determine whether a well informed
hypothetical licensee would have anticipated any loss.

The Court's opinion remanding this case for re-
hearing called for in depth analysis of information available
in 1929 to determine, not what the representativesof the par-
ties said and did, nor even what they truly believed, but in-
stead to determine whether a reasonable hypothetical licensee
‘would have concluded, after analyzing the known physical and
economii¢ facts, that furnishing power to the irrigation project
at the special rates which were incorporated into Article 30
of Licensé No.‘5 would result in an out-of-pocket loss. See

Formulation of Issues Presented, supra, PP.

B. The Tribes' Expert Witness did not address himself to the
issue posed.

Mr. Van Scoyoc who testified as an expert for the
Tribes, limited his remarks to a mathematical explanation of
what the parties advocated or, for the sake of conservatism,

assumed in 1929. He did not discuss or endorse the validity



of what was advocated in view of the raw data, except to
state an abstract preference for the demand-energy approach
used by the RMPC at the hearing, as against the straightj
energy method of pricing used by the RMPC in its original
offer of power to the irrigation project. Mr. Van Scoyoc
then applied variations of the demand-energy method using
figures lifted here and there from the 1929-~30 record, with-
out explanation of the origin or originally intended use
therecf. " As a result his supposed test qalculations were
predicated on faulty and unexamined premises, including an
understated demand capacity of plant, and an overstatement of
irrigation project demand. In addition Mr. Van Scoyoc ig-
nored the universally conceded fact that a large portion of
the irrigation project power could be supplied by the licensee.
from secondary energy at no cost, despite the fact that the
RMPC freely admitted this, and actually took account of it in

the so-called loss figure advocated in 1929. Finally Mr.

[ -
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-Scattergggé‘used a grossly exagerated figure for the cost of
the Indian rental because he failed to take into account the
cbvious fact that the rental proposed by Mr. Scattergood would
never reach the theoretical amount it would reach if the plant
were operated at 100% load factor, and because he failed to
make allowance for the fact that it would take several years

to construct and work the new power into the existing area



load. See Defendant's Reguested Finding No. 28.

Because of the superficial nature of Mr. Van Scoyoc's
examination of the underlying facts,‘his testimony is of no
real bearing on the issue posed. His testimony did not, there-
fore, in any way advance the Tribes toward meething their hur-
den of provingrthat a hypothetical licensee woﬁld have anti-

cipated an out-of-pocket loss.

b,
C. R.W. Bech Assocaites carefully examined underlying data
and determined that no matter what method of costing -is-w.:
used, a hypothe®ical licensee would not have anticipated
any loss.

The approach taken by Mssrs. Spencer and Gallup,
expert witnesses for Defendant, was in accordance with the
Court's mandate because they first identified and guantified
the known physical and economic factors exactly as a hypothe-
tical licensee would have done in 1929 for purposes of deter-
mining his xeal costs. They then applied the methods of
costing then in use and determined that no matter which method
the hypothetical licensee is presumed to have used (and the
chances are he migh!?ﬁéefthem all) he would not have antici-
pated any loss. |

This conclusion is reach without necessity of con-
sidering the special circumstance greatly benefiting the

RMPC, a subsidy of the MPC, regardless of who might be licensed

to develop the project, namely, the very substantial gain in



primary energy which would accrue to the MPC's downstream
run-of-the-river power development at Thompson Falls. Since
theRMPC did in fact exist, and was in fagtl% iicensee, it
would seem appropriate to take this very real economic con-
sideration into account since it might preclude other hypo-
thetical licenses from the bidding. If the gain at Thompson
Falls is taken into account, it is quite clear that the 1li-
censee would make a somewhat higher profit. But, as stated
above, the Thompson Falls benefit is not necessary to tﬁe
determinétion that the irrigation project power at special
rates would not cause an out-of~pocket loss. See Defendat's

Requested Finding, No. 27.

D. Plaintiffs must be held to have failed to carry their
barden of proof:

The Defendant's Expert Testimony is in any case
more persuasive'than that offered by the Plaintiffs, and
since Plaintiffs bear the burden of proof, Plaintiffs must be
held to have failed to prove that a hypothetical licensee

would have anticipated an out-of-pocket loss.



ARGUMENT

IT

EVEN IF A HYPOTHETICAL APPLICANT WOULD
HAVE ANTICIPATED THAT THE COSTS
QOF FURNISHING THE IRRIGATION PROJECT
POWER WOULD EXCEED THE REVENUES
THEREFROM, PLAINTIFFS5 MADE NO EFFORT
TO ESTABLISH THAT SUCH EXCESS WOULD
BE GREATER THAN THE VALUE OF THE WATER:
RIGHTS RESERVED OR APPROPRIATED FOR
THE IRRIGATION PROJECT WHICH WERE TO BE
GRANTED TO THE LICENSEE IN EXCHANGE FOR
THE POWER AT SPECIAL RATES.

A. The Defendant's irrigation project owns, for the benefit
of the Indian and non-Indian landowners served by the
project, reserved or appropriated water power rights
which were necessarily involved in the hydroelectric
development of Tribal dam site No. 1.

1. Winter's doctrine water rights appurtenant to Tribal
lands conveyved by allotment and pursuant to the
~_homestead laws to individual allcttees and settlers,

and their successors in interest.

In Winters v. United States, 207 U.S. 564 (1908},

the Supreme Court held that when Indian lands are ceded to
the United States by a treaty which provides that a portion
of the ceded lands shall be reserved for the use and benefit
of the Indians, even though such a treaty is silent as to
water righté, it will be presumed that the reservation of
the lands operates to reserve the waters of the natural
streams to the extent necessary to render the reserved lands
suitable for settlement and cultivation. The Treaty of Hell

Gate, which created the Flathead Indian Reservation, falls



squarely within the doctrine enunciated in Winters.
The Winters doctrine was recently reaffirmed and

refined in Arizona v. California, 373 U.S5. 546 (1962}, which

dealt with rival claims among certain states, and the United
States on behalf of certain Indian reservations, to the wa-
ters of the Colorado River and its tributaries. The Court
made clear fhat water rights reserved pufsuant to the Winters
dbctriﬁe were broad enough to assure the irrigation of all of

the practicably irrigable reserved lands for the indefinite

future:

"We also agree with the Master's con-
- ‘clusicn as to the quantity of water inten-
- ded to be reserved. He found that the
water was intended to satisfy the future
as well as the present needs of the In-
dian Reservations and ruled that enough
water was reserved to irrigate all the
practicably irrigable acreage on the re-
servations. Arizona, on the other hand,
contends that the quantity of water re-
served should be meausred by the Indians'
'reasonably foreseeable needs,' which, in
fact, means by the number of Indians. How
many Indians there will be and what their
future needs will be can only be guessed.
We have ¢toncluded, as did the Master, that
the only feasible and fair way by which
reserved water for the reservations can
-be measured is irrigable acreage. The
various acreages of irrigable land which
the Master found to be on the different
reservations we find to be reasonable."
Id. at 600-0L. |

It is well established that reserved water rights

under the Winters doctrine are appurtenant to the irrigable



reserved lands, as described above, and run with such land

upon conveyance to individwual Indians or non-Indians. E.q.,

United States v. Powers, 305 U.8. 527 (1939): United States

v. Ahtanum Irrigation Dist., 236 F.2d 321 (9th Cir. 1956);

Skeem v. United States, 237 Fed. 93 (9th Cir. 1921); Segundo

v. United States, 123 F. Supp. 554 (S.D. Col. 1954):; United

States v. Hibner, 27 F.2d 909 (D. Iowa 1928). 1In United

States v. Powers, supra, the United States brought suit on

behalf of an irrigation project against certain successors
in title to Indian reservation lands, who. were diverting
water upstream from the irrigation project. The defendants
included (1) Indian allottees, (2} non-Indian grantees of
Indian allottees, and (3) non-Indian purchasers from the
United States of land which had reverted to the United States
upon the death of Indian allottees.*/

Neither Winters nor Powers defined thé scope of

the water rights reserved. However, Arizona v. California,

supra, as noted above, held that water rights_under the

Winters doctrine are coextensive with the irrigation needs

*/

Under the Act of May 8, 1906, ch. 2348, 34 Stat. 182,
183, upon the death of an Indian allottee prior to the issu-
ance to him of a fee patent, the allotment was canceled and
the land reverted to the United States. The United States
was authorized to sell such land to anyone and to pay the net
proceeds to the heirs or legal representative of the deceased
Indian.

In the district court opinion, 16 . Supp. 155, 163-164
(D. Mont. 1936), some of the defendants are identified as
non-Indian purchasers from Indian grantors, and non-Indian
purchasers of deceased Indians' allotments.



of all of:the practicably irrigable reserved lands for the
indefinite future. Consequently, since a substantial por-
tion of the practicably irrigable lands (i.e., those lands
which can be cultivated if supplied with irrigation water)
of the Flathead Reservation cannot be irrigated without
pumping, the Winters doctrine extends in our particular si-
tuation to water rights necessary for the development of
electrical power for pumping. This follows logically from
the Winters case itself, since it cannot be doubted that, in
ceding_lands to the United States, therTribes could have ex-
pressly retained, in conjunction with the reserved lands,
the right to develop power for pﬁmping necessary for irri-
gation.

The landowners served by the Flathead Irrigation
Project stand in the Tribes' shoes as to Winters doctrine
water rights for power and irrigation purposes. A substan-
tial portion of individually owned irrigable land within the
Flathead Irrigation Project is oﬁned by Indian allottees or
Indian and non—Indiaﬁ successors in title of the original
Indian aliQttees. _Other individual landowners within the
project trace their title tc patents issued by‘the United
~tates as trustee of Indian lands disposed of pursuant to
the Act of April 23, 1904, aé amended. In issuing these
patents, the United States disposed of the unallotted and

unreserved lands of the Rservation pursuant to its power



as a trustee for the Indians and held the proceeds of such
disposition in trust for the benefit of the Tribes. Compare

United States v. Powers, supra.

This application of the Winters doctrine plainly
accords with common sense. If land held in trust for In-
dians were deemed to lose its appurtenant water rights upon
allotment to an individual Indian or conveyance to an Indian
or non-Indian, then (1) the individual Indian allottee might
be deprived of his means of livelihood on the land and {2)
in the case of cdnveyance, the Tribes would be deprived of
the full value of their land since land without water rights

. *
would sell for less and indeed might be worthless.

2. Water Rights Secured by Governmental Reservation
or Appropriation.

It is clear that landowners served by the Flathead

Irrigation Project, as successors in title of reserved lands
* 7 . ‘

- The Tribes are not in a position to attempt to answer
this point on the ground that, historically, they did not
receive the full value of their land sold upon the opening
of the Reservation for settlement pursuant to the 1904 Act.
Under paragraph 10 of their petition in this litigation,

the Tribes claimed and have recently been awarded a substan-—
tial judgment based upon the market value of these lands as
of January 12, 1912. It is clear from the evidence in the
paragraph 10 proceeding -that this award included substantial
value attributed to the promise of the United States to sup-
ply irrigation water through the Flathead Irrigation Project
including facilities of the proposed power development.




benefited by the Winters doctrine, had in 1930, and have
today, certain water rights which were appropriately taken
into accouﬁt in License No. 5. Quite apart from the land-
owners' water rights as successors in title to the Indians,
water power rights were secured to the project landowners
by acts of Congress and actions of members of the executive
branch of the Government, which effected a legal reservazibn
or appropriation of such water rights for their benefit.
Since without water for irrigation the lands with=
in the Resgervation are practically valueless for agricultural
purposes, the 1904 Act, authorizing the allotment of lands to
the Indians and the opening of unallotted lands for settlement
and cultivation udner the homestead laws, necessarily preci-
pitated plans for a vast irrigation project which was actually
begun and publicized by the United States prior to and during
the making of allotments and the offeving of the lands for
homestead settlement. Because a substantial portioﬁ of the
irrigable land on the Reservation could be irrigated only by
pumping water from the Flathead River, original plans neces-
gsarily included the development of a hydroelectric power.faci-
lity to supply power for pumping. See Defendant's Requested

Finding, Nos. 4 and 5.

%7

Of course the landowners' water rights have been leased
to the licensee, Montana Power Co.y for the fifty-year term
of License No. 5.

~10~



Through a series of enactments, including provi-
sions in Irrigation Project appropriation measures, Congress
made clear its intent to benefit the Irrigation Project by
providing needed power for pumping. See Defendant's Regues-
ted Findings, Nos.,6, 7, and 8.

Thus by the Act of May 29, 1908, ch. 216, §15, 35
Stat. 448-450, Congress amended the 1904 Act to provide for
the manner in which the planned irrigation project would be
paid for. Then by the Act of March 3, 1909, ch. 263, 35 Stat.
751, 796, Congress again amended the 1904 Act by adding a new
section authorizing the Secretary of the Interior to set
aside land chiefly valuable for powef and reservoir sites,
Almost immediately thereafter the Secretary reserved Tribal
Site No. 1 and other power and reservoir sites for use‘by
the irrigation Project for the development of power and for
the storage of irrigation water. The effect of this reserva-
tion was tWofold: first it withdrew the power sites in gues-

tion from allotment entry or other disposition to private

[N VRO

interests under the 1904 Act; second, it.operated‘for the
benefit of the irrigation project the unreserved and unappro-
priated water power fights necessary for full development of

hydroelectric power. Federal Power Commission v. Oregon, 349

U.S. 435 (1955) (Pelton Dam Case) . See Defendat's Requested

_Finding No. 6.

~11~-



Thereafter, in December of 1909, the Secretary
of the Interior began the construction of the Newell Tunnel
at Site No. }, as the first step in Building the needed
power facility, and the work continued for two years. The
over $100,000 expended on the Newell Tunnel was taken by
the Secretary from monies appropriated by Congress in 1910
and 1911,

"for the construction of irrigation sys-

tems to irrigate the allotted lands of the

Indians of the Flathead Indian Reservation,

in Montana, and the unallotted irrigable

lands to be disposed of under authority of
law..eae... tE/

Beginning in 1909 or earlier, the Reclamation
Service made water filings on all Reservation streams pur-
suant to Montana Statutes authorizing the United States to‘
make such filings. The first filing at Tribal Site No. 1
was made on January 28, 1910; - it and subsequent timely fi-
lings through 1927 served notice on all concerned of the
Government's continuing intention to appropriate and make
use of the waters of the river for the development of power

*/

Act of April 4, 1910, ch. 140, §11, 36.Stat. 276, 277:
Act of March 3, 1911, ch. 210, §9, 36 Stat. 1066. The Act
of March 3, 1811 added a provision to the 1904 Act for a re-
servation of water fluctuation easements on lands bordering
on Flathead Lake "for purposes connected with the development

of water power." This provision was later amended to secure
such an easement "for uses and purposes connected with sto-
rage for irrigation or development of water power." Act of

August 24, 1912, ch. 388, §1l0, 37 Stat. 518, 526.

-12-



for the irrigation project. These filings were made pur-
suant to a special act of the Montana legislature authorizing
the federal govrinment thus to give notice of exercise of its
power of appropriation or reservation. See Defendant's Re-
questéd Finding No. 7. The provision in question now appears
as Section 89-808 of the Revised Code of Montana of 1947,

The filings operated to clarify the government’s prior reser-
vation of water power rights and, to the extent deemed neces-
sary or desirable to establish a priority for the irrigation
and powef use of the river waters under Montana's prior ap-

propriation law. See Bailey v. Tintinger, 45 Mont. 154, 177;

122 P. 575 (1912); Mettler v. Ames Realty Co., 61 Mont. 152,

168, 201 P, 702 (1921). It cannot be doubted that Congress,
pursuant to the Commerce and Property clauses of the United
States Constitution, had full authority to apprbpriate and
dispose of the unreserved and unappropriated navigable waters
of the Flathead River and Lake. Arizona v. California, 373

gy
AT
U.S. 546, 599 (1963); United States v. Grand River Dam Zutho-

rity, 363 U.S. 229, 233 (1960) .*/ Thus all of the water power
rights over and above those reserved to the-Reservation Lands
by the 1855 Treaty pursuant to the Winters doctrine (i.e.
water power necessary and sufficient to irrigate the irrigable
Reservation lands), were available in 1909-19:0 for appropria-

tion and disposition by Congress for any public purpose.

.*/ It has been held that aboriginal Indian title was subject
to the Constitution and laws of the United States. Cherokee
Nation or Tribe of Indians v. State of Oklahoma, 402 F 2(d)

739, 746 (10th Cir. 1968)

~13-
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Arizona v. California, supra, at 599. Such appropriation
(f
and disposition in favor of the government 3 irrigation pro-

ject was accomplished by Congress by the 1909 withdrawal of

the dam site. Federal Power Commission v. Oregon, supra,

or by the filing of notices of appropriation for the beusfit
of the irrigation project in conformity with state notice

statués in 1910 and following. Cf. Winters v. United States,

supra; Arizona v. California, supra. See Defendant's Reques-

ted Findings, Nos. 6 and 7.

. Thus Congress and the Executive Branch took the
necessary acfions to appropriate or reserve water rights for
the development.of power for the benefit 6f the Flathead Ir-~
rigation Project. Even if their actions had not been so de-
finitive, the facts that the Congress authorized the Flathead
.Irrigation Project and that the Executive Branch commenced
its construction were sufficient to invoke the general prin-
ciple that Congress and the Government in general éannot be
considered to.have done a useless and indeed misleading act
by holding out land as suitable for agricultural use without

providing the wherewithal for such use. See Arizona v. Cali-

fornia, supra;Winters v. United States, supra. See Defendant's

Requested Findings, Nos. 3 through 9.

B. By the Act of March 7,.1928, ch., 137, 45 Stat. 200, 212-
213, Conyress authorized the licensing of the water rights

-] 4~



reserved or appropriated for the irrigation projects
to a private developer in exchange for power at spe-
cial rates.

1. The Act Itself

The Act of March 7, 1928, ch. 137, 45 Stat. 200,
212-213, provided as follows:

"[T]he Federal Power Commission is autho-
rized in accordance with the Federal Water
Power Act and upon terms satisfactoky to
the Secretary of the Interior, to issue a
permit or permits, or a license or licenses
for the use, for the development of power,
(1) of power sites on the Flathead Reserva-
" tion and (2) of water rights reserved or ap-
propriated for the irrigation projects; Pro-
vided further, that rentals from such licen-
ses for the use of Indian lands shall be
paid to the Indians of said reservation as
a tribe, which money shall be deposited in
the Treasury of the United States to the
credit of said Indians, and shall draw in-
terest at the rate of 4 per centum....... "
(Numbers and emphasis supplied.)

The 1928 Act thus expressly recognized and confirmed the
reserved or appropriated water rights of the landowners ser-
ved by the Irrigation Project. 1In addition it expressly au-
thorized the licensing of the same to a private developer
"upon terms satisfactory to the Secretary of the Interior,"
See Defendant's Requested Finding, No. 18.

2. The Legislatién History of the Act.

The bill which became the Act of March 7, 1928,
was reported by the House Appropriations Subcommittee, which
was chaired by Mr. Louis C. Crampton of Michigan. Mr. Cramp-

ton testified that the measure was intended to authorize the

~15-



licensing of the irrigation project water rights in exchange
for power on a special basis to be approved by the Secretary
of the Interior. This was generally understood by members of
Congress and others as the Committee reports and debates re-
veal. The only opposition which the bill encountered was on
the socle basis that the bill was intended to authorize power
at special rates for the irrigation project. The debates how-
ever fully deveioped the fact that the special rates for this
irrigation project were in return for water power rights pre-
vicously reserved or approPriated for the irrigation project.
Probably because of this the oprposition was highly vocal but
totally unsuccessful. In any event the bill reported by Mr.
Crampton's_cqmmittee became law.

In a curious but apparent attempt torignore this
result, the tribes restrict their analysis of the legisla;
tive history tolarguments made by those who attempted to de-
feat the Act of March 7, 1928. The arguments cited merely
" confirm the general understanding of propoﬁehts and opponents
alike that the bi11 wa5 intended to authorize the special
power rate for the irrigaticn project subsequently incorpor-
ated into License No. 5. The tribeé admit that a measure with
substantially similar wording in all pertinent respects, which
was reportéd by Congressman Crampton's committee in 1927 but
defeated in the Senate Committee, was intended toraqthorize

BRSNS

RS ]
the special rates for the irrigation project, and urge that
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the opponents at the 1928 Act thought thaL it would autho-
rize such special rates, but nonetheless conclude that the
1528 Act, when it became law, actually forbade such special

rates for the irrigation project. See Defendant's Requested

Findings, Nos. 14, 15, 16 and 18.

C. The Tribes subsequently consented to the terms of
License No. 5 including the provision therein for
power for the irrigation project at special rates.

Subsequent to their organization as a tribe pursu-
ant to.thé Wheeler-Howard Act of 1934, the tribes consented
to an amendment to License No. 5 by which they gave:approval
to the terms thereof including the power to be furnished at
special rates to the irrigation project. See Defendant's Re-

guested Finding, No. 24.

D. By their attorney the tribes expressly urged passage
of the Act of May 25, 1948, ch. 340, 62 Stat. 267, by
which Congress again recognized the water power rlqhts
of the irrigation project, and that the same were gran--
ted to the licensee of License No. 5 in exchange for
power at special rates. ‘ ‘

Section 2(g) of the Act of May 25, 1948, ch. 340,
62 Stat. 267 which readjusted the accrued and futule costs of
the irrigation and power systems of the Flathead Irrigation
Project, provided as follows:
Electric energy available for sale
through the power system shall be sold

at the lowest rates which, in the judge-
ment of the Secretary of the Interior,

-17-



will produce net revenues sufficient to
ligquidate the annual installments of the
power system construction costs estab-
lished pursuant to subsection (f) of this
section, and (for the purpose of reducing
the irrigation system construction costs
chargeable against the lands embraced
within the project and of insuring the
calrylng out of the lntent and _purpose
of leglslatlon and repayment 001 abts
applicable to the project) to yield &
Fe isonable return on the unliquidated
portion of the power system construction
costs, and (for the same purpose) to
yield such additional sums as will cover
the amount by which the wholesale wvalue
of the electric energy sold exceeds the
cost thareof where such excess is the
result of the electric energy having
been obtained on a special basis in re-
turn for water rights or other grants."
{(Emphasis added)

By this provision, Congress expressly recognized
the existence of the irrigation project's water rights and
also recognirzed and ratified the fact that these rights were
granted to the licensee in exchange for power at special rates.

The 1948 Act was drafted jointly by representatives
of the Eribes, the Department of Interior and the irrigation
districts om the irrigation project. Moreover, by letter
dated March 1, 1948, addressed to the chairman of the House
committee from John W. Cragun, attorney for the Tribes, the
Tribes recorded their express consent to and support of the
jointly drafted legislation. See Defendant's Requested Fin-

ding, No. 25.
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E. The Federal Power Commission has recently concluded
based on expert testimony offered by the Tribes, that
the Tribes contributed 42.13% of the land and water
rights involved in the development of Site No. 1.

In Opinion No. 529, dated 6ctober 4, 1967, 38 F.P.C.
766 (1967) invelving readijustment of the Tribes rental for the
licensee!s use of Tribal Site No..l, the Federgl Power Commis-
sion, after full study of the project, concluded on the bhasis
of expert testimony offered by the Tribes, that the Tribes
contributed only 42.13% of the‘valuable land and water re-
sources involved in the Flathead hydroelectric development.
The Power Commission had no occasion to determine the source
of other contributions and noted only that the balance of
the resources belonged to the power company pursuant to the
license. See Defendant's Requested Finding, No. 26.

. The Tribes have premised their right of recovery
herein on the simple proposition that only the Tribes contri-
buted valuable land and water to the development and that in
consagquence they are entitled to all the proceeds thereof.
Since the grant of power at special rates is a part of the

. A
L n et ddan

proceeds, thexfare entitled to compensation therefor. Since
they are in error on this point, it is not necessary for De-
fendant to show that it, or anyone else in particular, con-
tributed a portion of that balance in the form of water

rights reserved or appropriated for the irrigation project.

The Tribes' right to recover falls upon proof that others did

-19-



contribute. The Tribes do not claim and certainly are not
entitled to claim something which by rights should go to
someone else. If it is toc be assumed that the Tribes and
the Government, through its irrigation project, are the only
contributors, the Tribes can not prove any right of recovery
since they have made no effort to assign relative values to

their contributions as opposed to the Government!s.

ARGUMENT -
ITT
ASSUMING THAY A HYPOTHETICAL LICENSEE
COULD HAVE ANTICIPATED AN OUT-OF-POCKET
LOSS AS A RESULT OF FURNISHING THE
IRRIGATION PROJECT POWER, AND
ASSUMING THAT VALUABLE WATER RIGHTS
OF THE IRRIGATION PROJECT WERE NOT
INVOLVED, THE EVIDENCE ESTABLISEES
THAT ANY LOS5S5 WHICH COULD HAVE
BEEN ANTICIPATED WOULD NOT HAVE FALLEN
ON THE LICENSEE AND HENCE COULD NOT

HAVE REDUCED THE AMOUNWNT HE WOULD
HAVE BEEN WILLING TO PAY AS INDIAN RENTAL.

Any hypothetical licensee would have been either a
public utility, which is expressly allowed by public regula-
tion to recover its costs of service through its rates, or a
non-public utility producer in competition with area public
utilities. Such a non-public utility producer could thecreti-
cally set his rates at least as high as the public utility and
remain competitive. Costs for all hypothetical licensees must

be assumed egual unless resort to.particular possible licen-

20~



sees and their peculiar advantages or disadvantages is to
be made, or unless it is to lhe assumed, as is likely, that
non-public utilities would always haQe lower costs because
they can serve their customers without building a distribu-
tion system to serve a whole commﬁnity. In any case a non-
public utility would certainly be in as good a position as
a regulated company to recover its costs through rates.

The propostion is so obviously true that it need hardly be
stated.

Contemporary evidence in the Sdéttergood Report
shows conclusively that the above was clearly recognized in
1929-30. Furthggxégééific atténtioﬁ was directed to facili-
tating identification of a specific amount, conservatively
determined in order to satisfy the bower company applicant,
so that the latter could more easily recover this amount
through very slight increases in its rates.

| The éxpert witnesses at the July 1970 hearing in
this case, including the expert witness for the Tribes, seemed
to recognize that a public utility is authorized to recover
and does recover its_cost of service througﬁ rates, and that
any cost associated with the power to be furnished to the
irrigation projéct at special rates would clearly qualify as o
cost of service. TFurthermore, Mr. Van Scoyoc testified that
the process for recovery of any cost proposed by Mr. Scatter-

1

4 /Lo
good-would "make Montana Power whole." Tr. p. 346, /Mﬂ ﬁdﬂfﬂfoﬂﬁﬂ»

i
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. that an additional cost of service of as much as $62,500
(the largest loss figure actually contemplated by the parties
in 1929-30) "when spread among the cﬁstomers of the company,
would have been a very small fraction of a percent, so far
as theilr individuwal cost of power; I certainly would agree
with that." Tr., p. 398. Thua from Mr., Van Scoyoc's testi-
mony -alone it is apparent that a hypothetical licensee
would not have been affec£ed in the least by an additionai
cost of service of a magnitﬁde on the order of $62,500; This
being the case, it is clear that any loss considered or advo-
cated by the parties to be associated with supplying the ir-
rigation project power could ndt poésibly have had an advziyze
effect on a hypothetical licensee's willingness or ability
to pay a given Indian rental. See Defeﬁdant's Requested Fin-

ding, No. 29,

CONCLUSION

The Tribes have not carried their burden of proof

and are not entitled to recover.

- -



Finding No. 1

Acguisition by Defendant of Power to Control
the Use and Disposition of the Navigable
Waters of Flathead Lake and River

Defendant acgquired sovereign powers with respect
to a vast territory including all of what is now included
in the states of Montana and Idaho as a result of the Louisiana
Purchase from France in 1803, and the Oregon Compromise with
Great Britain in 1846.£/ Through the exercise of its sovereign
powers Defendant thus acquiréd title to the lands occupied
and used by the Plaintiffs subject to Plaintiffs' rights of
occupancy and use.z/ Defendant alsc acquired all powers of
government over the ceded lands, including the broad powers
of Congress to appropriate and dispose of unapﬁropriated
lands and the navigable and ncn-navigable waters on the ceded
lands pursuant tc the Commerce and Property Clauses of the

3/

Federal Constitution.



Footnotes to Finding No. 1

1/

Treaty of April 30, 1803, B8 Stat. 200; Treaty of
June 15, 1846, 9 Stat. 8&9.

Clark, Water and Water Rights, Chapter 10, §140.1,
p. 373 (196 ).

It has been held that aboriginal Indian title was
subject to the Constitution and laws of the United
States. Cherokee Nation or Tribe of Indians v.
State of Oklahoma, 402 F. 24 73%, 746 {(10th Cir.

- 1968) . The Constitution's Commerce and Property

clauses secured to the United States the power to
requlate, reserve or appropriate and dispose of
navigable (Arizona v. California, 373 U.S. 546, 599 (1963)),
and non-navigable waters, United States v. Grande River
Authority, 363, U.S. 229, 233 (1960).
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April 20, 1803,
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parties to reo-
move niisources
of misunder-
pianding rela-
tive {o the con-
giruction of the
troaty of Ha-
drid; &e. &.c.

pobrted out, aud amler e l..D;H!}[I{Nl.J \\lm-h. iy leesiive
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ninds the paid cmm'm“"
\ . .
sid nwards inspeciog

oard of Commissioners,
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upon 4 mode by which the above mentionvid Leasd of ¢
should arbitrate the elsims erisinsting from the or
eruizers, @uents, copsuls, or bl ino helr v
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agreed that cacl gureriuncnt shall reserve (a8 i does
tum) to jlself] bs suh;miu or eitl ®ENS, respos uvdv, all e righits weiieh
they now have, and under which they may lereafter hriag forwardh their
claims, ot suel times s may ba most Cﬂil‘.l“ll(‘llt (o them.

7. The present Convention shall have no force or eficet il it e
ra .L;ﬁcd by the contracting parties, aud the vatification shalt be exehunged
as soen as passible,

ul' for i

1y

In faith whereof, we, the underwritien Dlenipotentiaries, lave signed
this Comcnhoz], and have aflised thereto our res pective scals,

Done nt Madrid, this 11th day of August, 1802,

»

PEDRO CEVALLOS.,  (u &)
CHARLES PINCKNEY. (. s.)

TREATY

Between the United States of America and the Iy ench
Repulblic. (a)

Tue President of the United States of America, and the I'irst Con-
sul of the French Republic, in the name of the French people, desiring
to remove all source of misunderstanding relalive to objects of discus-
sion mentioned in the second and fifth articles of the convention of the
8th Vendéminire, an. & (30ih Scplember, ¥500) relative to the righs
claiimed by the United States, in virtue of the treaty concluded at Ria-
drid, the 2%th of Octoher, 1795, between his Catholic Majesty and the
said United States, and w1l]1ng to strengthen the union and (riendship
which at the time of the snid convention was happily re-estabiished De-
tween the two nations, have respectively named their plenipotentiaries,
to wit: the President of the United States [of America,] by and with
the ndvice and consent of the Senate of the =nid states, Robort I
Livingston, minister plenipotentiary of the United States, and James
Monroe, minister plenipoteatiary and eavoy extraordinary of the said
states, near the government of the French Republlc, and {llc Wirst
Consul in the name of the French people, citizen I'raneis Barbe Mar-
bois, minister of the public treasury, who, nfter having respectively. ex-
chmmud thair full powers, have agreed to the follmvmrr articles.

Anricre I Whereas, by the article the third of the {raaty concluded
at 3t Hdelfonso, the Hth Vendéminire, an, 9 (3st October, 1806) be

() For notes of tho Treaties nnd Conventions between the United States and Fronee, sce pago 6.
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tween the Piret Consul of the Frenel Repablie apd lis tha
jesiy, it was noreed as follows: @ Ilis Gutholin Blufesty promise
S . . crgzages o his part, o code fo the French Republic, s
‘ o the full and entive excontion of the cenditions and stipriations he
relative to his voyal highuess the duke of Paviin, the rolaiy on provi,
of Loujsiana, with the same extent thai it new hes i the hands o)
Spaiu, mud that it had whien France pessessed fo; and suoh as it shoul,
he afice he treatics subsequenty entered into between Spain il cilic
states”  And whereas, in pavsiance of the treaty, and purticolarly o
the third article, the Prench Republic has an ineontestiide tithe 1o th

fronm Sy
France stated,

AT domain snd to (he posseasion of the said territory : 'Lhe Piist Conny
i S . of the French Ticpublic desiving to give to the United States n stron

S , prooi of his friendship, doth hereby cede (o the said United Btases, 3
LA R - the name of the French epublic, forever and in full savereiguty, th
' -gaid territory with all its rights amd appurtenances, as firlly undd 0 th
same manner as they have been acquired by the French Hepublie, i
virtue of the above-mentioned treaty, concluded with his Catholie M
. jesy. - . :
Inlnnda, &e. Awr. IL In the cession made by the preceding article are include
included in the  the adjacent isiands belonging to Louisiann, ali public lots and squure
cedgion by tho A S L . A \
preceding vacant Jands, and all public buildings, fortifications, barracks, and othe
nriicles, edifices which are not private property—The archives, papers, an
documents, relative to the demain and severeigniy of Louisinna, nud i
dependences, will be left in the possession of the comymissaries of
S United States, and copies will be afterwnrds given in due form to (i
Ut magistrates and municipal officers, of such of the said papers and doe
-7 “ments ns may be necessary to them. : '

C Tyhubitents of . i’gn"r. III. The - inhahitants of the ‘ceded terrifory shall he iﬁcorp

 “ho eeded terri- - yated in the Union of the United Stales, and admitted as soon as pos

Aory dneorpo-ylg negording to the principles of the Federal constitution, to the ¢
rated in tho . oy . . . . L)

Union upon joyment of ‘all the rights, advantages and immunities of citizens of tl

i United States; and in the mean time they shall be maintained and pr

. gertoin princi- -
Ll ples ~“teoted in the free enjoyment of their libesty, property, and the religic

'

A commissary

1o Lo eeot from
.. Froneo {0 re-
+.ceive the pro-

vinee of Louisi-

. “ana, and 10 pass
I it over to tho

When the
commyissarics
“ ofihe UL 8.

. ghall have pos-
‘Bessiol,

: .. which they profess.

"~ Anr. TV. There shall be sent by the government of F'rance 1 co:
-missary to Louisiany, fo the end that lie do cvery act necessary, as wi
~ to receive from the ofltcers of his Catholic Majesty the said conntry ai

its dependences, in the name of the Freneh Republic, if it has o
been already done, as to transmit it in the name of the Freach Rep
lic to the commissary or agent of the United States. o .

Art. V. Immediately afler the ratification of the present treaty !

“the President of the United States, and in eaze that of the First Cons
~ shult have been previously obtained, the commissary of the Freneb I

publie shall remit all the military posts of New Crleans, end ather par

‘of the ceded territory, 1o the commissary or commissarics named |

" “the President to take possession; the troops, whether of L'rance

U. 8. to exe-
cute certuin In-
dian treaties.

Spain, who may be there, shall cease to occupy any military post fro
the time of taking possession, and shall be embarked as soon as pos:
ble, in the course of three months afier the ratification of this treaty.

Anr, VI. The United States promise o excente such treadies o
articles ag may have been apreed between Spain and the tribes and n
tiona of Indians, until, by muteal consent of the United Htates and il

. said iribes or nations, other suitable articles shall have been agree

upon.
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Aw, VI As it is reciprocally advantageous o the comnoree of
Lret ﬁ'-'li’fl, Fravee aud the [.Jmlcd. BLales Lo Cnoeusage e compnicits u
il s produe. BAEONS fOr 2 fmited time in the country ceded by the prosent trewy
fomns of their re- WL gonerad wrangements relative to the eommerce of Boti LEtions
ﬁill‘-f_ﬁ"ﬂ,ﬂlﬂ}ll"- may be agreed on; it has been rgrecd between the conlractinil purlics,
:‘:r:;];’uc;]‘::il(léqz; that the Prench ships coming dirzetly from France ov any of lor eele-
A ogmlsof | nics, toaded only with the produce and munufictures of Prance or liee
U, 8 &e. - said colonies; and the ships of Spuin coming dircetly from Spain or
nny of her colonies, foaded culy with the produce er manufaeiures of
Spain or her colonigs, shall Le admitted during the space of twelve years
in the ports of New Orleuns, and in all other legal ports of cntry withs
in the coded territory, in the same manner as the ships o the Tnited
States coming directly from France or Bpain, or any of their [,',n.!onies,
-without heing subject Lo any ather or greater duty on merchandize, or
ollier or grealer tonnage than that paid by the cilizens of the United
- States, - o : : : '

gaod Bl

. !
! .

Noothr ves-  Dhring the epace of time above mentioned, no other nation shall Lhave
solaeniitled 0 right to, the same privileges in the ports of the ceded ferritory: the
Tutin P;‘,}}ﬁm“ twelve years shall eommence three months afier the exchange of ratifi-
period. - cations, if it shall take place in France, or three mantbs after it shall
R " have been notified at Paris to the French government, if it shall tnke

place in the United States ; it is however well understood that the objest
of the above article is to favor the manufactures, commerce, freight and
~ navigation of France and of Spain, so far as relates to the umportaiions
" “that the Fredeh and Spanish shall make into the said ports of the United
- Stafes, without in any sort affecting the regolations that the United
States may make concerning the exportation of the produce &nd mer-
chandize of the United States, or any right they may have to make such
‘regulations. e o E

Vessels of ) R o . L
Franco ta ba Awr. VIL In future ‘and forever after the expiration of the twelve
upen the foodng : . .
of those of the ~ years, the ships of I'rance shall he treated vpon the footing of the rnest
most ivoured - favored nations in the ports above mentioned. ) .
noliona. ) o o . K .
 Conyention  Arz, IX. The particular convention signed this day by the respactive
ll’]m"lfh“g fﬂtl' ministers, having for its object to provide for the payinent of debts due
o pyment . to the cilizens of the United States by the Freach Republic, prior to
zons of U. S, 1o the 30th of Scptember, 1800, (Sth Vendemiaire, an, 0:} is approved,
aﬂ,ﬂfﬂﬁcd when aud to bave its execution in the same manner as 1f it had heen inserted
16 15. in this presant treaty ; and it shall be ratificd in the same form and in the
- .+ same lime, so that the one shall not be ratified distinet from the other,
“Anotliercon- ~ Another particular convention simned at the same date as the presenf
vention to b treaty relative to & definitive rule between the contracting parties is in
« ralified at the e 1 - : ot : = .
. eame Umo. the like manner approved, and will be ratified in the sume form, aud in
.+ the same time, and jointly, ' s

Tn what !i]no- Awr. X. The present treaty shall be ratified in goad and due forn,
the ralifieations  and the ratifications shall be exchanged in the space of six months after

{,‘L‘ﬁgg%fx' the date of the signature by the ministers plenipotentiary, or sooner, ir
possible,

In parpit weEREOF, the respective plenipetentinries have siyned these

- aylicles in the French and Tnglish langunges; declaring neverthe-

*less that the present treaty was originally agreed to in the French
langoage; and have therennio uffised their seals.




April 30, 1803,

CONYUNDION WELT FRANCE. 1503,
- Datic wl Pards, the toath day of Foical, in the cloventh yenr of the
French Repablic, and the Mith of April, 1808,
(Sirned) ROPERE L LIVEIGETON, ()
‘ Ja R BIOMNROE, {t. 5.
35, BAREL MARVOIE, {in 5.

CONVENTION
Betiween the United States of America and lhe Irench
" : Republic.

Tuz President of the United States of America and the First Consul
of the French Republic, in the name of the French people, in conse-

quence of the treaty of eession of Louisiana, which has been signed

this day, wishing to regulate definitively every thing whick has relation
to ihe snid cession, have authorized to this clleet the plenipotentiaries,
that is to'say: the President of the United States has, by and with the
advice and consent of the Scnate of the said States, nowninated for their

. plenipotentiaries, Robert R. Livingslon, minister plenipotentiary of the

United States, and Junes Monroe, minister plenipatentiary and envoy
extraprdinary of the said Uniled States, nenr the government of the

. Treitch Republic; and the First Consul of the French Republic, in

U. 3. engage
to pay 60,000,-
000 franes to
France, &o.

. Awstocktobe
+ created caqual to

the 60,040,000

of francs, 8.

" When thefirst
: En}'mcm shall
o made,

T'rench govern-
went sclling
ptockin Europe,

it e e e Ty e

the name of the French people, hag named as plenipotentiary. of the

- said Republic, the citizen Francis Darbé Marbois; who, in virtue of

iheir fuli powers, which have been exchanged this day, have ngreed to

the following articles: o

Arnt. I The government of the United States engages to pay to the
French government, in the manner specified in the following article,
the sum of sixty millions of francs, iadependent of the sum whicl shait
be fixed hy another convention for the payment of the debts due by

France to citizens of the United States.

7 "Awr, IL For the payment of the sum of sixty milliens of 'l‘rzinc;s,

'mentioned in the preceding article, the United States shall create a

stock of eleven millions two hundred and fifty thousand dellars, bearing
an interest of six per cent. per annum, payable half yearly in London,
Amsterdam or Paris, amounting by the half year, to three hundred and
thirty-seven thousand five hundred dollars, according to the proportions
which shall be determined by the French government to be paid at
either place: the principal of the said stock to be reimbursed at the
Tieasury of the United States, in annual payments of not less than
three miliions of dollars each; of which the first payment =hall com-
mence fiftcen years after the date of the exchange of ratifications: this
gtock shall be translerred to the govermment of I'rance, or o such
persen or persons us shall be anthorized {o reecive it, in three months
at most after the exchange of the ratifications of this treaty, and aficr
Louisiana shall be talen possession of in the name of the government
of the United States, :

Tt is further agreed, that i the French govermaent should be desirons
of disposing of the said stock 1o receive the eapital in Burope, at shorter
terms, that its measuves for that parpose shull be taken so as to favor,




Bl CONVERTION WIITID IUANCH,

to duituponthe i the arealest dewree poesible, the evedit of the Doited S el d
hiest fovny Loy i
ruise (o the Wi liest price the wn. slock,

v
Vatue of the A I T b ageesd that the dallo of the Thdfed 5
dulf_hu‘“ll U850 e luw il convention, sholl he .h.-LL.d At five fraou:
felerra Lo, livres, cinhi sous tournots,

i--"l-"\“!“l‘li

jixed,
Whoneonven- Ll present convention shall be ratified in good and due form, aw
tion aust bo - the ratifications shall be caochavged in the spree of six moaths (o daie

ratified and . i , ‘e :
. s Juv. OF BoOlor csiblo.

exchanued, froan this day, or sooner 1f possible
' Iy varm oF wnion, The respective plenipotentinries have sioned e
ibove articles, l)ntlz in the Ifrencl: and Toglish unruvrru, de-
claring, xl(ﬂ.mt]'cle\, that the present ncmy his been oviginally
agrecd on and written in the Franch langunge; to whish t];{) Liave

hercunto aflived their seals.

Done at Paris, the tenth of Floveal, eleventh year of the Trench
Repubhc,( 0Ll Apni 1803.)

ROBERT R. LIVINGSTON, (r =)
... . IAMIY MONROL, L
e L - BARBE MARBOIS. .

..um
——

CONVENTION

Betﬁvcen t]ae Umied States cy“ An;emcw and, t]ze lfm‘zck
- Republic.

" April3o, 1803, T'as President of the United States of Ameriea and the First Consul
T of the TFrench Republis, in the name of the French people, having
"+ ‘.. by alreaty of this date terminated all dificulties relative to Louisians,
: and cstablislied on a solid foundation the friendship which unites the
oo isoL o oo L. two nations, and being desirous, in compliance with the second und
D R fifth articies of the convention of the eighth ¥endemiaire, ninth year of
“.o - the French Republic {30th Septemher 1500,) to sceure the paynient
oo . of the sums due by France to the citizens of the United Stales, have
© - respectively nominated as plenipotentiaries, that is to say: the President
of the United States of Ameriea, by und with the advice and consent of
their Senate, Robert R, Ll\mrrstcm minister plenipotentiary, and Jamnes
Monvoce, mmsslcr p]cmpolcntmy ad envoy extraordinary of the said
states, near the government of the French Ilepublic; and the First
les.u! in the name of the I'rench people, the citizen Mrancis Barké
M'lrbcua, minister of the public treasury: who after having ex uh.nmed

their {ull powers, have agreed to the following articles:

" Debta due ‘Ant. L -The debts due by I‘rance ta citizens of the United States,
fram I'rance to - contracted Dbefore the Sih of Vendemiaire, ninth year of the J‘zcm:h
. f;l'{;ﬁ‘;fa‘fj Ecs Republic (30th September, 1200) skall be paid according to the following
cording to ixed  TCxulations, with inlerest ot six per cent. to commence lmru the ]wnrads
regulutions, wlien the accounts and vouchers were presenfed {o the F{L‘ih_h novern-

meit,

Arp, IT. The debts provided for by the preceding artiele nre these

BT R T Tt RN
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Debtspravided  whoso vesnlt §s comprized in the econjuctaral pote (o) mesed 1o the

for by tiwpres pyesent convention, and whieh, whih the intoerest, canuot exvired the

eediig ARl GF Lwenty millions of franes. The elains comgaisel i e sdd
note which fall within the exeeption: of the foluwing articles, shadl yot
be admitied o the benelit of this provision,

Mo the gaid A T The prineipul and futerests of the said debis shall be dis-
dabtsnre lobe  elurged by the United States, by orders drawn by their minister pleni-
paid. polentiary on their treasury; these crders shadl be payebie gixty duys

afler the exchange of ratifications ol the treaty and the conventions
signed (his day, and alter possession shall be given of Lovisiane by the
commissaries of France to those of the United Btates, o

What debts - Awr, IV, Tt is expressly agreed, that the preceding articles shell come
ﬁ;‘f}:fg(‘i“%}‘ﬂchle prehend no debts but such as are due to GiLiZCI‘!fi of the Urited Siates,
pregcdi|]g-)(u-li. who have been and are yet eredilors of France, for supplics, for cm-
clea. bargoes, and prizes made at sen, in which the sppeal has been properly

lodged within the time mentioned in the said convention, Bth Vende-
miaire, ninth year, (30th Septemher, 1800.)

Towlatcases ~ Ane, V. The preceding articles shall apply orly, Ist, to captures of
they arcpur- which the couneil of prizes shall have vrdered restitution, it being well
E;[‘;‘]{;rly to understood ihat the eluimant cannot have recourse to the United States,

) otherwisa than he might have had to the government of the French
“ILepublic, and only in case of insuflicicney of the captors; 24, tlhe debts
mentioned in the said Rith article of the convention contracied before
-the Bth Vendeminire, an. 9 {3Uth Septeruber, 1500, the payment of
which las been heretofore claimed of the actual governmient of Frauce,
“and for which the creditors have a right to the proiection of the United
-Btates; the said [fth article does not comprehend prizes whose con-
demnation has been or shall be confirmed : it is the express intention
“of the contracting pariies not to extend the benefit ol the present con-
vention to reclamautions of American eitizens, who shall hove established
*houses of commerce in France, England, or other countries than the

United States, in parinership with foreigners, and who hy that reason
and the nature of their commerce, ought o be regarded as domicilinted
in the places where such houses exist. Al agrements and bargaing
coneerning merchandize, which shall not he the property of American
“citizens, are cquelly excepted frem the benefit of the said convention,

suving, however, to sueh persons their claims in like manner as if this
~treaty had not been made, ‘ - L :

Ministers ple-  ArT. VL And that the different questions which wnay arise under the
l{}PCgB{“im‘Y of ‘preceding article may be fairly investigated, the ministers plenipotentiary
cu'rmhi:s[i‘élrrlfal;n of tho United States shafl name three persons, who shall aci from the
to act provi-  present and provistoeally, and who elnll have ful power to exsinine,

* sionally. “without removing the documents, all the accounts of the different claims

. ©already liquidated by the bureaus established [or this purpose by the
'rench Republie, and o ascertnin whether they belong to the elasses
designated by the present conventign and the principles established in
ity ar if they are not in one of its cxceptions and on thelr eortificate,
.declaring that the debt is due to an American eitizen or his repre-
“septative, and that it existed before the 8th Vendeminire, 9th year (S0th
September, 1800) the deblor shull be entitled to an arder on the T'rea-
sury of the United Statles, in the manner preseribed by the third arlicle,

Arw, VII The saine agents chall likewiss have power, without te-

{a) Thia *' conjectural nole’ waa not deposiled in the Department of State until May 17, 1822, and i3
-thereloro omitted here,
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I'o cxmmino Anrc VL 'Whe sume ngents shall liewiie cxanine die elebues which
thosanet pre-  ara pat prepated Loy Hquideiion, and eertily in writing those which in

wred oy liguis Fpie b . P teorted ot
ilz:liuu, P their judgeent ought to be adaitted i pidation,

Trebta dis- Arr IX. Tn propartion as the debis wentioned in these sriicles shall
ehutged at tho  he adiitled, they shial be dischareed with interest, at siE por cent. by
s Y = ? o

ereasury of U,S, B B T T br] E3 e e
with nfespst,  4he Freasury of the United States,

Commerzial Awr, 20, And tliat no debt which shall not have the qualifications
agontof U. 8, nhove mentioned, and that ne unjust or exerbitant demund may e ad-
ul Fatig o as. milted, the commercial agenl of the United States gt Daris, or such
ﬁ;’:,,l,{;tll{;ﬁ of  Gther agent as the minisier plenipotentiary of the United States shall
claims, &, think proper to nominete, shall assist at the operations of the hurenus,
and co-operate in the examination of the elaima; and if this agent shajl
be af opinion that any debt is not completely proved, or i e shall
“Judge that it is not camprized in the principles of the fifth article above
mentioned, and if notwithstanding his opinion, the bureaus estublished
by the French government, should think that it aught to be liquidated,
he shall trarsmit his observations to the board cstablished by the United
States, who, without remaving documents, shall make a complete ex-
amination of the debt and vouchers which support it, and report the
restlt to the minister of the United States, The minister of the United
Staies shall trausinit his ohservations, in all such cases, to the wminister
of the treasury of the IPrench Republic, on whase report the French

‘government shall decide definitively in every case. ‘

. Rejection of o T'he rejection of any clzim shall have no other effect than to exempt

cliim toexempt the United States from the payment of it, the French government re-
serving 1o itsell the right to decide definitively on such claim so far s
it coneerns itsell, ' s

Decisionstobe *  Ant. XTI, Lvery necessary decision shall bie wade in the course of a

mado, &e, year, to commence {rom the cxchangs of ralifications, and no reclama-
_ . tion shall be adinitted afterwards. ,
-Clnims ginee .~ Ari. XII, In cose of claims for debis contracied by the government

30ih Sep. 1800, of I'runce with citizens of the United States since the 8th Ven demiaire,

;‘a“ﬁlgg E:l‘;’“ ninth year, {(30th Septemnber, 1800} not being comprised in this conven-
. - - .

ment demend-  ton, may be pursued, and the payment demanded in the same manner

ed. . . ag if it had pot been made,

When this ~Ary, XIIL The present convention shall be ratified in gaod and due

eonvention, form, and the ratifications shall be exchanged in six months from the

mustbo rutified, L . . .8 . .

S dete of the signature of the ministers plenipotentiary, or socner, if pos-
' sible, o ' :

- In rarrm or wien, the respeetive Ministers plenipotentiary have
-signed the above articles both in the French and LEnglish langueges,
declaring, nevertheless, that the present trcoty has been originally
. ngreed en and written in the French language ; to which tiey have

~ hereunto aflized their seals.

Done-at Paris, the tenth of Fjol'eai, cleventl yeaf of the French Re.
public, 80th April, 1803, :

(Signed) ROBERT R. LIVINGSTON, (1)
- JAMES MONROT, (L. 6.)

DARBE MARDOIS, {t.s)




TREADY WITH QAT BRITAIN,  Juns 15, 1843

TREALY WELLH GREAT BRITALN,
‘N WEGARD TO LIMITS WESTWARD OF THE ROCKY MCUNTAINS.

Tars United States of Ameries and her Bajesty the Queen of the
Juited Eingdow of Great Britain and Treland, decining it to be desir-
bla for the future weltire of both countries that the etate of doubt
md uneertaiuty which has hithesto prevailed regpecting the goverelgnty
il goverwmensg of the territory on the northwest coast of Americu,
lying westward of the Rocly or Stony Mountains, should be finally
ferminated by an amiceble compromise of the rights wmutually asserted
by te two partics over the seid ferritory, have respectively nwned
plenipotentiaries to ireat and agrec concerning the terms of such set-
Uement ——that is to say @ the President of {he United States of Amer-
ica las, on his part, fuvnished with foll powers James Buchanas,
Seeretary of Stale of the United States, and her Majesty the Queen
of the United Kingdom of Great Britain end Treland has, on her part,
eppointed the Right Honorable Richard Peokenham, a member of

(250

Juue 18, 1846,

Ratifications
oxchenged at
Lowdan,  Jaly
17, 148,

Proclamntion,
Auvg. 3, 1016,

Preamble.

Negatiators,

her iujesty’s Kozt Honorable Privy Council, uud her Majesty’s Lavoy .

Extrnordinacy and Minister Plenipotentiary to thie United States ; who,

" - having communicated to each other their respectivo full powers,
lin ‘good and due form, hove agreed upon and coneluded. the

following articles:~ | ‘ . P .

- Anricis L

Trom the point on the forty-ninth parallel of north latitede, whero
the boundary laid down in existing treatics and conventions between
the United States and Great Britain terminates, the line of bourdary
between the territories of the United States and those of her Britannic
Iajesty shall be continued westward along the said forty-ninth parallel
of norih lutitwde to the middle of the channel which separates the
continent from Vaucouver's Istand, and thence southerly throagh the
mniddle of the said channel, and of Fucw’s Straits, to the Pacific Ocean
Provided, however, That the navigation of the whole of the said
cliannel and siruits, south of the forty-ninth parallel of nerth latitude,
remain {rec and open to both parties.

4 Antioen IL

From the point at which the forty-ninth paraliel of north latitnde
shall be found to inlersect the great northern brancl of the Columbia
River, the navigation of the said Lranch <hall be free and open to the
Iivdson’s Bay Company, and to all British subjects trading with ihe
sune, to the point where the said Lranel meets the main stecam of
the Coluinbia, aud {hence down the said mpain stream o the ozean,
with fren seenss into sud through the saild river ov rivers, it hemg
ppdderstood tist all the usual portages along the ling thas describoed
ghintl, 13 like wanner, be free and oper. In uavigating the gaid river
or- vivers, Vritish subjeets, with theii goods and produce, shall e
fresied en tis savon footing ns eitizens of the United States; it being,
Boweyar, slways understond that notbiog in this article shall b cone
pleapd e preventing, o intended to prevent, tha poverpment of ﬂm

rl tiates [romn suldng any regulations respecting the navigition

Ihr;!aui;l giver of rivers not inconsistent with the pregent trealy.

T

Boundary lino
between the U,
S, ond  British
possessions woest
of Rocky Alouns
taing.

Navigation® of
the channel be.
tween  Vancou-
ver'n Island and
tba  continent,
and  of Juca's
Siraits, to he Ireo
eid open Lo both
partics.

Navigation of
ant of Columbia
liver to bo [ren
and open to bud-
son’s Loy Ca.
und British guba
jocts tading with
e, &e.

Not {o ba cone-
nirnd to provent
o U 50 oo
waldur regula-
sinnk {ur naviga-
it of subd river,
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TPaskessory
riehtz ol the Hod
sonts Bay Couspa-
uy anel aff British
pubjeets o be
raspected.

Farne, &c.,
Lelonping to Po-
get’s Sound Agri-
cuiturat Co. to
he coenfirmed o
them 3 but, under
certain  circum-
stanecs, mny bo
tranzferied to the
U. 5. at a proper
valunation,

Treaty Lo bo
ratified, und enti-
fications ox-
changed, within
pix montha {rom
date.

FERATEY CWITH GIBAT URVEALN. Ty 1, 10

Anmone £

In the future approprisiion of the territory gouth of the fuely-ninth
peraticl of noril lutitude, u8 provided i the first artiele of s tréaty,
tho possassory vights of the Siudson’s Lay Company, sed of all Ntk
subjeets who may ba already in the oeenpation el Lead or ather prop-
erty lawfully ncquired within the said torritory, shall bo resproted.

Anricne IV,

The farms, lands, and other property of every deseription, helonging
to the Tuget’s Sound Agricultnral Cornpary, on the norili side of the
Columbin Rivor, shall be confirmed toihe paid company. it case,
liwever, the situation of those fanms and Iands should be considerad
by the United States to be of public end political importance, and the
United States government shoutd signify a desire to obtain possession
of the whale, or of any part thereol, the property so required shail be
translerred to the said govermment, at a proper valuation, to e agreed
upon between the partics, :

! ’ ArricLe V.,

The present treaty shell be ratified by the Iresident of the United
States, by and with the advice end consent of the Senate thereof, and
by her Britannic Majesty; and the ratifications shail be exchanged at
Tondon, at the expiration of six menths from the date hercef, or
sooner, 1f possible.

- In witness whercof, the respective Plenipotentiarics have signed tha

saume, and have aflized thereto the seals of their arms.
Done at Washington, the filteenth day of June, in the year af our

' Lord ona thousand eight hundred and forty-six.

TAMES BUCHANAN, lh é.}

RICHARD PARENHAM. L. &




Finding No. 2

Creation of Plaintiffs' Reservation
Out of Lands Ceded to the United States

By the Treaty of Hell Gate, 12 Stat. 975 (1855)
Defendant acquired from the Plaintiffs all of their right, title
and interest in all of the lands formerly occupied and claimed
by the flaintiffs in what are now the states of Montana and
Idaho, and, in exchange therefor, and for other consideration,
reserved from the lands in question a large tract "for the ex-
clusive use and benefit" of the Plaintiffs.i/ Since pursuant
to the Commerce and Propefty Clauses of its Federal Constitution
Defendant had.the power to dispose of all the water flowing on
the lands, and since the intent of the Treaty of Hell Gate creating
the Reservation was to provide the Plaintiffs with productive
land for cultivation, the express reservation of the lands
worked an implied reservation in favor of those lands of sufficient
water and water power rights in the streams and lakes on or border-
ing on the Reservation to irrigate all of the irrigable lands on
the Reservaiton.g/ Water and water power rights in excess of the
paramount rights so reserved for the benefit of irrigable Reserva-
tion lands were unencumbered by such reservationé/ and, to the
eXtent not reserved to or appropriated by others under applicable
State or other laws, remained subject to the Defendant's plenary

4/

powers of appropriation and disposition.  These excess waters



and water power rights included a substantial portion of the
navigable waters of the Flathead (or Pend d'Oreille) River

and of Flathead Lake.



Footnotes to Finding No. 2

1/

Confederated Salish and Kootenai Tribes of the Flathead
Reservation, Montana v. United States, Commissioner's
Report to the Court re paragraph 10 of the Petition
(Opening of the Reservation) dated May 28, 1970, pp. 20-
22 (hereinafter referred to as "Commissioner's Paragraph
10 Report"). The Commissioner's Paragraph 10 Report
accurately summarizes pertinent facts.

Winters v. United States, 207 U.S5. 564 (1908); Arizona
v. California, 373 U.S. 546 (1963); United States v.
McIntyre, 101 ¥. 2d 650 {9th Cir. 19397).

United States v. Ahtanum Irrigation District, 236 F, 2d
321, 327 (9th Cir., 1956); Conrad Investment Co. v.
United States, 161 F. 829 (9th Cir., 1808).

Arizona v. California, 373 U.S. 546, 599 (1963); United
States v. Grand River Dam Authority, 363 U.S. 229, 233
(1960) . '




Finding No. 3

Acts of April 23, 1904k, 33 Stat. 302

By the Act of April 23, 190L, 33 Stat. BOE,Q/ Congress
directed a survey of Reservation lands and allotment of the same to
all persons having tribal relations with Flaintiffs, in accordance
with the allotment laws of the United States. These allotment laws
provided Tor allotment of reservation lands in severalty to individual
Indiang, and, after a trust period {usually 25 years), the patenting of
the allotted land to the individual free of all tribal or cther claim
or encumbrance. 25 U.S.C.A. 348, Act of Febrnary 8, 1887, 2L stat.
388; §5. Subsequent to such allotments the unallotted or other lands
were bto be classified emd appraised and thereafter, with certain
exceptiong, disposed of under the general provision of the homestead,
mineral and town-site laws of the United States. Agricultural and
grazing lands were to be opened to entry and settlement under the
homestead laws by Presidential proclamstion., The homestead laws imposed
a duty of cultivation cn the homeateader.g/ The appraised price of home-
stead lands wag to he paid one-third in cash at entry, and the balance
in five annual installments beginning one year after entry, ﬁith right of
comnutation. After five years unentered lands were to be sold to the
highest bidder for cash, at not less than the appraised price. One~halfl
of the net proceeds of the landé disposged of were to be expended for
irrigation ditches on the Reservation, and for assistance to the Indians
in farming and stock raising and for fheir education and civilization.
The remaining one-halfl wﬁs tc be paid to the Indians or expended for

thelir account as they might direct.ﬁ/



Footnotes to Finding No. 3

1/ Pertinent provisions of the Act of April 23, 1904 are
accurately summarized in the Commissioner's Paragraph
10 Report, pp. 22-25.

2/ Department of Interior Notice .dated aApril 10, 1910,
Plaintiffs' Exhibit 18, p. 1.

3/ Plaintiffs state in their footnote 1 to proposed Finding
- No, 2 that the amerndment to the 1904 Act enacted as the
Act of June 21, 1906, 34 Stat. 325, and quoted in part
in Plaintiffs' Requested Finding No. 3, is pertinent
to issues presented. The guoted amendment added Section
19 to the 1904 Act as follows:

"Section 19. That nothing in this Act shall be
construed to deprive any of said Indians, o

said persons or corporations to whom the use

of the land is granted by this Act, of the use

of water appropriated and used by them for the
necessary irrigation of their lands or for domes-
tic use or any ditches, dams, flumes, reservolirs
constructed and used by them in the appropriation
and use of said water."

In United States v. McIntyre, 101 F., 2d 650 (9th Cir.
1939) it was expressly held that this 1906 provision
was a savings clause enacted to secure irrigation

water rights to Indian and non-Indian owners of Reser-
vation land under principles of appropriation and use,
just in case what are now called Winters doctrine water
rights for all irrigable lands on the Reservation were
rejected by the Supreme Court. Since the Supreme Court
upheld Winters doctrine rights (which do not depend on
appropriation and use) in the 1908 Winters decision,
the savings clause was rendered entirely without effort.
101 F. 24 at 652.

Defendant therefore contends that the 1906 amendment is
not pertinent to issues presented herein, except, perhaps,
to show that Congress considered Winters doctrine rights
to be appurtenant to all irrigable Reservation lands, re-
gardless of whether or how Indian title was extenguished.
See Defendant's Requested Finding No.



Finding No. kL

Investigation of Development of Water Power for Public Use

While survey, allotment and appraisal wmder the 1904 Act
Proceeded, the Reclamation Service, at the reguest of the 0ffice of
Indian Affairs, investigated the feasibility of ilrrigation the
Reservation lands. An elasborate study (Report of Robert 8. Stockton,
dated November 12, 1907; Plaintiffs!' Exhibit 16), including detailed
investigation of the water power of the Flathead River, was made, and
it was concluded that development of 21,000 horsepower of electric
power for irrigation pumping would be necessary 1o irrigate a substantial
porfion of the irrigable lands. This 1907 report included the following

statement:

"The power at the falls of the Pend d'Oreille has already
been reserved by the Government in pursuance of the wise
policy of public use of this great power in ways that are
already sufficlently determined to more than justify the policy."
Stockton Report, p. 45; Plaintiff's Exhibit 16 (Fmphasis added).



Finding WHo. 5

i Tlathead Irrigation Project

The Stockton Report prompted Congress to appropriate $50,000.00,
reimbursable out of proceeds from Tribal land sales, for preliminary surveys,
plans and estimates for an irrigation system for the irrigable allotted and
unallotted Reservation lands. Act of April 30, 1908, 35 Stat. 70, 82.}/
Congress also amended the 1904 Act to incorporate therein the developing
schene for an irrigation project on the Reservation, and to allocate water
rights to each parcel of the irrigable land in an amount required to
irrigate such lands. Act of May 29, 1008, 35 Stat. 4, Lma..u5o.?/
Allotted lands were to receilve ilrrigation water from project ditches free
of construction chérges until such time as the allotted land was sold by
the allottee, but the right to receive water from project ditches was not
to abttach permanently to homestead lands or purchased allotmenis served
by the project until payment by the homesteader or purchaser of apportioned
construction costs accruing since entry, in the case of the homesteader,
or sgince the expirabtion after trust pericd or the date of purchase,
whichever was latef, in the case of purchasers, in fif‘teen annual install-~
ments.i/ M1 lands including Indian allotments were to bear their propor-
tionate share of operating and maintenance charges. TUpon pajment af
construction costs allocabed to a major portion of homestead lands, the
irrigation project would become the property of the landovmers it
served.

The Act of May 29, 1908 also authorized the Secretary of the
Interior to use proceeds from the dispogition of Reservabion lands to
Tinance project construction costs pendiné reimbursement of the Tribal

funds by settlers in the fifteen annual installments mentioned above.



10.
Thig temporary use of Tribal funds wag thought Lo be amply compensated
by the waiver of construction costs for Indian allottees. Subseguently
Congress recognized that while the furnishing of irrigation water free
of construction charges would benefit members of the Tribes as allottees,
it would not benefit the Tribes as such; hencé, by the Act of May 18,
1916, 39 Stat. 123, 1L40-141, it was provided that Tribal funds used for
construcfion coste for the irrigation project should be returned to the
Tribes and a method for assessing proporiionate congtruction costs

against allotted lands was established,



11.

Footnotes to Finding No. 5

1/
2/

_Lf/éf

The pertinent provisions of the Act of April 30, 1908, are set out
in footnote 2 to Plaintiff's Finding No. k4, Plaintiffs®' Proposed
Findings of Fact of Rehearing, Vol. 1, p. 2L,

Pertinent provisions of the Act of May 29, 1908, are set ocut in
paragraph C. of Plaintiffs' Proposed Finding No. 4, Plaintiffs!'
Precposed Findings of Fact on Rehearing, Vol. 1, pp. 19-23.

The language of the Act of May 29, 1908, giving water rights to the
lands allotted to Indians was as follows:

"The land irrigable mmder the systems hervein provided, which -
has been allocated to Indians in severalty, shall be deemed
to have a right to so much water as may be required to
irrigate such lands without cost to the Indians for con~
struction of such irrigation systems. The purchase of any
Indian allotment, purchased prior to the expiration of the
trust period thereon, shall be exempt from any and all
charges for construction of the irrigation system incurred
up to the time of purchase, All lands allctted to the
Indians shall bear them pro rata shares of the cost of the
operation and maintenance of the system under which they
lie.”

It has been held that the above provision conferred rights to so
much water as may be required "for irrigation on all irrigable land
whether allotted or unallotted". United States v. McIntyre, 101,
F. 2d 650 (9th Cir. 1939); bubt see United States v. Alexander, 131,
F. 2d 359 (9th Cir. 1942), which may be read as leaving open the
gquestion of relative priorities of water rights of allotted and
unallotted lands. In any event, in times of scarcity, water may be
apportioned by the Becretary of the Inmterior among all lands,
including both allotted and unallotted lands, whether owned by
Indians or non-Indiang, under the "just and equal distribution"
provisions of 23 U,S5.C.A. §381. United States v. McIntyre, 101, F.
24 650 (9th Cir. 1939); United States v. Alexander, 13L, F. 2d 359
(9th Cir., 1942). Recent case authority upholds the Secretary's
broad authority to supply water to Reservation land acquired by a
non-Indian frem an allottee or from the Government before supplying
water to &ll Reservation land in Indian ownership. Scholder v.
United States, 298 F. Supp., 1282 (8.D. Cal. 1969).




3/ The Act of May 29, 1908 provided in pertinent part as
follows:

"'A failure to make any two payments when due
shall render the entry and water-right applica-
tion subject to cancellation, with the forfeiture
of all rights under this Act, as well as of any
moneys paid thereon. The funds arising hereunder
shall be paid into the Treasury of the United
States and be added to the proceeds derived from
the sale of the lands. ©No right to the use of
water for lands in private ownership shall be
sold to any landowner unless he be an actual
bona fide resident on such land or occupant
thereof residing in the neighborhood of such
land, and no such richt shall permanently
attach until all payments thereafter are made.

"'All applicants for water rights under the
systems constructed in pursuance of this Act
shall be required to pay such annual charges
for operation and maintenance as shall be fixed
by the Secretary of the Interior, and the failure
to pay such charges when due shall render the
water-right application and the entry subject to
cancellation, with the forfeiture of all rights
under this Act as well as of any moneys already
paid thereon.

A similar security interest in water rights, securing re-
payment of construction costs and payment of operation and
maintenance charges, was retained by the United States
pursuant to the General Reclamation Act of June 17, 1902,
32 gtat. 388. 1In Ickes v. Fox, 300 U.S. 82 {(1937) the
Supreme Court held that the landowners on a reclamation
project who had paid all such charges which were due were
the owners of the water apportioned and supplied to them
through the Government's irrigation works. Thus, in a suit
by such landowners to enforce prior regulations of the
Secretary of Interior regarding charges, the United States
was not a necessary party defendant.

Thus the Winters doctrine water rights, or the water rights
otherwise reserved or appropriated for the irrigation project
actually belonged to the landowners on the project. It was
recognized in Sheer v. Moody, 148 F. 2d 327, 331-332 (D. Mont.
1931) that the enjoyment of Winters doctrine rights may be
conditicned by Congress upon a requirement for payment of




construction, operation and maintenance charges associaled
with project works supplied and owned by the United States.



Finding No. 6

Congressional Reservation of Tribal FPower
Site for Benefit of Irrigation Project

By the Act of March 3, 1909, 35 Stat. 781, Congress Appropriated
$250,000.00 for construction and for surveys, plans and estimates relating
to the irrigation system,l/ and alsco authorized and directed the Secretary
of the Interior to reserve from sale or disposition under the homestead

and other laws, valuable reservoir and power sites on the Reservation and

to report said site reservations to Congress.g/ Pursuant thereto the
Secretary promptly reserved numerous reservolr sites to be used for
water storage in connection with the irrigation system, and five power
sites along the Flathead River, including (as Site No. 1) what is now
known as the Kerr Dam site.i/ The fact that the authorization to
reserve the five power sites, including Site No. 1, was a part of legis-~
lation authorizing funds for the irrigation project, and reservation of
reservoirs Lo store irrigaticn water, together with £he then prevailing
legislation pattern of reserving power sites to develop power to benefit
nearby irrigation projects,g/ and the express language of subsequent
1egislation,§/ indicate beyond any doubt that the reservation of the
power site was intended by Congress to benefit the irrigation projéct.
The reservation of the sites not only withheld the land from entry and
disposition but also reserved or appropriated to the United States for

the benefit of the irrigation project the wabter rights necessary to develop

the hydroslectric project later erscted there.é/



Footnotes to Finding No. 6

;/ Te purpose of the appropriation of $250,000.00 was stated as follows:

"For construction of irrigation systems to irrigate the
allotted lands of the IMlathead Regervation of Montana and
the unallotted lands to be disposed of under [the Act of
April 23, 1904], including necessary surveys, plans and
estimates...", Act of March 3, 1909, 35 Stat. 781.

g/ Section 22 of the Act of Mawch 3, 1909, 35 Stat., 781, provided:

"That the Secretary of the Interior be, and is hereby,
authorized, in his discretion, to reserve from location,
entry, sale, or other appropriation all lands within said
Flathead Indian Reservation chiefly valuable for power
gites or reservoir sites, and he sghall report to Congress
such reservations."

Q/ The Secretary's withdrawals pursuani to Seciion 22 of the Act of
March 3, 1909, 35 Stat. 781, were reported to the Senate on April
23, 1909, 4l Cong. Rec. 1488 {1909), reprinted in Sen. Doc. No. 19,
61st Cong., 1st Sess., and to the House on April 26, 1909, L Cong.
Rec. 1944. See Plaintiffs! Exhibit 1 giving legal descriptions of
the lends withdrawn. Plaintiffs' Exhibit 58 gives the general loca-
tion of the five power sites withdrawn.

Congress later provided for alternate or "lieu" allotments for
individual allottees where allotments lay within withdrawn reservoilr
on power sites. Act of April 12, 1910, 35 Stat. 296, 297.

The numerous reservolr sites withdrawnby this Act of March 3, 1909,
35 Stat. 781, 796, for use in connection with this irrigation
system were and are now used by the irrigation project. The Tribes
were fully compensated for the use of their reservoir sites by the
Act of May 25, 1948, ch. 340, 62 Stat. 269, 272. See Confederated
Salish and Kootenai Tribes v. United States, 181 Ct. C1. 739, 7hg-
752, Section 2(g) of the Act of May 25, 19h8, recognizes, however,
the "water rights and other grants" of the irrigation project to
the licensee of Site No. 1. See Finding Wo. , infra.

L/ Soon after enacting the special withdrawal and "lieu" allotment pro-
visions for the Flathead Reservation, Congress enacted general legisla-
tion employing the same procedure for dndisdduals;of power sites.

These provisions indicate expressly that the withdrawals were intended
to benefit ivrigation projects. The provision;_és amended, are now
codified as 43 U.8.C.A. 150 and 25 U.S,C.A. 352. The general with-
drawal Act is as follows: ;

.ﬂﬁlﬁﬂﬂlhfﬂ
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"The Secretary of the Interior is authorized, in his discretion,
to reserve from location, entry, sale, allotment, cor other
appropriation any lands within any Indian reservation valuable
for power or reservoir sites, or which may be necessary for use
in comnection with any irrigation project authorized by
Congress: Provided, That if no irrigation project shall be
anthorized prior to the opening of any Indian reservation
containing such power or reservoir sites the Secretary of the
Interior may, in hig discretion, reserve such sites pending
future legislation by Congress for their disposition.'" Act of June
25, 1910, c. 431, §13,36 Stat. 858; as amended by the Act of
June 29, 1560, Pub.L. 86-533, §1(13), 74 Stat. 248.

The 1960 amendment to the Act of June 25, 1910, Pub. L. 86-533 simply
eliminated a provision which required the Secretary to repocrt to
Congress all reservations made.

The "lieu" allotment provision is as follows:

"The Secretary of the Interior, after notice and hearing, is
guthorized to cancel trust patents issued to Indian allottees
for gllotments within any power or reservoir site and for allot-
ments or such poritions of allotments as are located upon cor
include lands setl aside, reserved, or reguired within any
Indian reservation for irrigation purposes under authority of
Congress: Provided, That any Indian zllottee whose allotment
shall be sc canceled sghall be reimbursed for gll improvements
on his canceled allotment, out of any moneys available for the
construction of the irrigation project for which the said

power or reservoir site may be sei aside: Provided further,
That any Indian allottee whose allotment, or part thereof, is

so canceled shzll be allotted land of equal value within the
area subject to irrigaticon by any such project. Act of June 25,
1910, c. 431, §14,36 stat. 859.

Exhibit 11 4o the Federal Power Commisgion Hearing held in 1929 on

the licensing of Site Ho. 1, was a letter from the Becretery cof the
Interior trensmitting a draft of what hecame the Act of June 25,

1910 (authorizing withdrawal of power sites on Indian reservations for
the benefit of irrigation projects). Excerpts from the letter,
included in Defendants' Exhibit 13 B-2, p. 25, are as follows:

"Department of the Interior,
Washington, February 23, 1510.

SIR: By direction of the President, I have the honor to
transmit a rough draft of a bill authorizing the Secretary
of the Interior to set aside and reserve lands within Indian
reservations chiefly valuable as peower and reservoir sites,
‘before the surplus lands are opened to seittlement and entry:
to authorize the cancellation of patents issued for allotments
within such power and reservolr sites and reimburse the Indian
allotees for improvements on such canceled allotments; and
to reallot such Indien allottees on other lands within the
lrrigable areas of such Indian reservations.

"It is found that on many of the Indian reservations there
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are valuable power sites and reservoir ziles which this depart-
ment should have authority to set agide and regerve for use in
comnection with irrigating projects now being constructed by
the Government or which may be herealter aunthorized by the
Congress.

"It is Dbelieved that where the irrigation of a large area of
land depends on the use of a power or reservoir site within
which are patented Indian allotments the department should be
authorized to cancel such allotments., giving the allotlee lands
within the irrigable zrea in liesu of his canceled allotment

and pay him for any improvements thereon.

* K K

"By the act of March 3, 1909 (353tat. L., 781), authority was
conferred on the department to set aside and reserve power and
regservoir gites on the Flaithead Reservation in Montana for use
in connection with irrigation projects under construction
there, but no authority exists to cancel the trust natents
issued for allotments within these sites, except on the volun-
tary relinguishments of the allottees. The department has been
unable Lo procure relinquishments from all of these allottees,
and as the reservaticon 1s to be cpened to entry on April 1,
1910, the necessity for the authority asked for is apparent
and this department would be glad to see legislation similar
to that contained in the inclosed draft enacted into law.
Very respectfully,

R. A, BATTINGER, Secretary.

The Speaker of the House of FRepresentabtives,"

(Here follows draft of proposed bill which was enacted into law
June 25, 1910, 36 Stat. 858, U. 8. Code, Title 43, Sec. 148,
Title 25, Sec. 3521.)

i/ Both the Act of March 7, 1928, 45 Stat. 200, 212, and the Act of May
25, 1948, ch. 340, 62 Stat. 269, expressly recognized Congressional
reservation or appropriation of water rights for the benefit of the
irrigation project. See Findings NO-EiﬁndEZ; infra.

§/ There can be nc doubt as bto the power of Congress to reserve navigable
waters for the intended purpose. Arizona v. California, 373 U.2. 546,
599 (1963); United States v. Grand River Dam Awthority, 363 U.S. 229,
233 (1960). Similarly, it is established that a power site reservation
constitutes a reservaticn of water rights needed for power development
Federal Power Commission v. Oregon, 349 U.S. 435 (1955) (Pelton Dam
case).
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Finding Wo. T

Water Rights Filings Dy United States Pursuant to Montana
Statute Authorizing Same as Notice of Intent to Appropriate Water
Rights Claimed by the United States for the Beneflt of

the Trrigation FProject

Beginning at least as early as January 1910 (and probably as
early as 1907; See Stockton Report, D. b5, quoted EEEEE) and continuing
through at least Decenber, 1927, the United States Reclamation Service
made water right filings on the Flathead River at Site No. 1L appropria-
ting water for power and other purposes under a special statlte enacted
by the Mbntgna legislature to permit the United States to give legal
notice of its claim of legal right to the use, possession and control
of waters in Mbntana.l/ A typical filing was that of March 29, 1910,
the first four paragraphs of which were as follows:

"NOTICE OF APPROPRIATION"

THE UNITED STATES OF AMERICA, )
STATE OF MOWTANA ) ss.
County of Missoula )

TO ALL WHOM THESE PRESENTS MAY CONCERI:

BE IT KNOWN, That the United States of America, under and by
virtue of an act of the Tegislative Assermbly of the State of Montana,
entitled "An Act authorizing the Government of the United States to appro-
priate the water of the Streams in the Btate of Montana, subject to certain
restrictions," approved February 27, 1905, and acting by and through II.

N. Savage, Supervising Engineer, thereunto duly authorized by the Secretary
of the Interior of the said United States in that behalf, does hereby
publish and declare ag a legal notice to all the world, as follows, to wit:

I. That the said United States has a legal right to the use,
possession and control of and claims 100,000 cubic feed per second of the
waters of the Flathead River in said County and State for irrigating end
other purposes.

II, That the purpose for which said water is claimed and the
place of intended use is for the purpose of irrigating 50,000 acres of land
on the Tlathead Indian Reservation for domestic uses, and for developing
power for pumping and other purposes.
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ITT. That the means of diversion, with the size of fluwne,
ditch, pipe or acqueduct, by which it is intended to divert the said
waters 15 as follows: A dam across the river near this notice and
canals and twmels leading therefrom to a power house below dam, gaid
conduits to have a capacity of ten thousand second feel, also suitable
hydrauvlic and electric machinery to develop power and pump water at this
point and by electric transmission lines at other points, together with
Pumpe, pipes, flumes, regervolirs and canals to ralge, convey and digtri-
bute water, cver {the lands degecribed; also suitable works as above described
at otherpoints on this stream within the Flathead Indian Reservation for the
purposes ol drrigation and development of power for cother purposes, The
lands to be irrigated lie in tps. 17 and 19 W., Rs. 19 to 24 W., M,P.M,,
the development of power is contemplated by turbines placed as shove
described and at other sultable points within the reservation.

IV. That the said United States of Awmerica is the appropriator
of said water, and said appropriation was made on the 29th day of March,
AD., 1910, and said appropriaticn and the diversion of gaid waters is to
be effected and consumated by means of said dams, canals, tunnels, pumps,
pipes, flumes, reservoirs, and other hydraulic and electric machiners.”
Defendant's Exhibit 13~B-2, p. 22-23" (Emphasis added).
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Tootnotes to Finding Wo. 7

l/ Defendants’ Exhibit 13-B-3, pp. 21-25 (Extracts of evidence pregented
at the 1929 hearings before the TFederal Pover Commission, included
in the brief of the !..J7ev - FMlathead Irrigation District). See

PR, s Defendants' Bihibit 13-D-3,

While there may have been doubt sbout the matier in the pericd of
these filings, 1t is now guite clear that the Act of Congress of
March 3, 1909, 35 Stat. 781, was sufficient to accomplish the in-
tended reservation without the necessity of complying with state
apbropriation statutes. Federal Power Commission v. Oregon, 340

U.S. 435 (1955); United States v. Grand River Daim Authority, 363 U.S.
220 (1960); Arizona v. California, 373 U. 8. 546 (1963).




Finding No. 8

Actual Work Toward Development of Power for the Irrigation
Project, Including Construction of the Newell Tunnel

Subsequent to the Stockton Report and the appropriation
of March 3, 1909, the Secretary of the Interior carried forward
surveys and plans necessary to the power development. He re-
commended that power and reservoir sites be reserved, resulting
in enactment of the Act of March 3, 1909 authorizing the same
(See Finding No. 6), and located Indian allotments within the
regserved areas and arranged for approval of improvements there-
on. Excavations were made to test pump site foundations and
pumping sites were located.;/ Also beginning in 1909 the so-
called Newell Tunnel was driven some 1700 feet through the
solid rock on the inside of the bend in the rivef at Site No.
1. This tunnel was to be used to divert the river so that a
power dam could be constructed at the bend.g/ Prior to 1914,
the Newell tunnel was completed except for a break through
into the river at upstream end.é/

All funds expended in the above endeavors were from
amounts appropriated for the irrigation project, which were to
be reimbursed from proceeds of the sale of Reservation lands.é/
The progress of the work on the power development for the ir-
rigation project was regularly reported to Congress each year
during this period, and the exbenditure of irrigation project

5/

funds for the purpose was thus tacitly approved.



Foothotes to Pinding No. 8

1/

5/

Defendants' Exhibit 13-B-2, pp. 16-20 (Extracts from

the evidence at the F.P.C. hearing in 1929 contained

in the Flathead Irrigation District's Brief as Inter-
venor) .

Id., p. 20; 69 Cong. Rec. 2482-2484 (1928) (Memorandum
of Walter L. Pope, incorporated into record by Senator
Walsh of Montana.)

Defendant's Exhibit 13-B-2, pp. 29~30 (Extracts from
the evidence at the 1929 FP.P.C. hearing contained in
the brief of the Flathead Irrigation District,

The appropriation acts during the period were the Act of
March 3, 1909, 35 Stat. 78l (guoted in note 3 to Finding
No. 6, supra) and similarly worded provisions in the Act

- of April 4, 1910, 36 Stat. 267, 269; Act of March 3, 1911,

36 5tat. 1058, 1066; Act of March 3, 1911, 36 Stat. 1058,
1066; Act of August 24, 1912, 37 Stat. 518, 526; Act of
June 30, 1913, 38 Stat. 77, 90; Act of August 1, 1214, 38
Stat. 589, 593; Act of May 18, 1916, 39 Stat. 123, 139.

Defendants' Exhibit 13-B-2, pp. 26-28 (Extracts from the
evidence at the F.P.C, hearing in 1929 contained in the
Flathead Irrigation District's Brief as Intervenor).



Finding No. 9

Opening of Reservation under Promise to Irrigate
All Agricultural ILand "As Far As Possible"

On May 22, 1909, the President proclaimed the opening
of the Reservation to homestead entry.i/ The Schedule of Lands
published by the Department of Interior on April 10, 1910 in
advance of the actual opening of the Reservation to entry on
May 2, 1910, informed prospective homestead entrymen that the
United States would "as far as possible" provide irrigation
water for all of the agricultural (irrigable) lands, but that
irrigation of all such lands, or the time when irrigation would
be available, was not guaranteed.g/ In conseguence of the
Gofernment's act;vities and publicity connected with the ir-
rigation project and related power development, the homesteaders
who settled on the Reservation understood that water would
| eventually be delivered toﬂzggrland.g/

Entry which actually began on May 2, 1910, continued

4/
through 1935.

The compensation awarded the Plaintiffs for home=-
steaded land pursuant to paragraph 10 of the Petition (Opening
of the Reservation)é/includes value attributed to the promise

of the United States to provide irrigation water as far as



possible, since the stipulated valuation date for purposes

of paragraph 10 was January 1, 1912, and Plaintiffs' expeft
testified (in the Paragraph 10 proceedings) that market values
for reservation land fell off sharply in 1213 and 1914 when it
became known that there would he more delay than previously

&/

anticipated in providing irrigation water.



Footnotes to Finding No. 9

1/ Proclamation of May 22, 1909, 236 Stat. 2494,

2/ Department of Interior Notice dated April 10, 1910,
Plaintiffs' Exhibit 18, p. 1.

3/ See, e.qg., the testimony at the 1929 hearings of

Congressman Louls C. Crampton Chairman of the House
Appropriation Subcommittee that originated the bill
which became the Act of March 7, 1928. Defendants'
Exhibit 13-B~J, pp. 4298 et seg. Mr. Crampton said
that the aAct of March 7, 1928, was intended to assure
protection of the Irrigation Project's water rights,
as well as to protect the Indian's interest in their
dam site. He then noted that recognition of the water
power rights of the irrigation project landowners was
long overdue.

See also H. Doc. 1215, 63d Cong., 3d Sess. 36;
a 1914 Report of a Commission to the Secretary of the
Interior on water rights on the Reservation.

"One thing that impressed me when

I was there in 1925 was the splendid

spirit of those settlers who had been
hanging on there like grim death, with
disappointment after disappointment,
failure to give them what had been

promised them in the way of water supply;
and they had good spirit left. They still
did not stick around kicking about the
government. They simply said, "If you will
go ahead, we will make good on this project.”
Defendant's Exhibit 13-B-3, p. 4303.

4/ Commissioner's Report re Paragraph 10, p. 18 and note 40.

5/ Slip Opinion of the Court of Claims re Paragraph 10,
January 22, 1971.

6/ Transcript of Paragréph 10 hearing, pp. 216-217.
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Finding No. 10

Pursuant to the doctrine of Winters wv. United States, 207 U.G.

564 (1908) and the express provisions of the 1908 and other amendments

to the Act of April 23, 1904, Indian Allobtees and homestead entrymen wWho
settled on the Reservation between 191C and 1935 and successors in interest
of such allottees or sebttlers, acquired, in addition to their lands, water
rights sufficient to irrigate their lands. These rights inhered in and
became appurtenant to the lands. They included the right to use the water
of the Flathead River for development of electric power to the extent

. A . . 1/
necessary to achieve irrigation of the lands to which they were appurtenant.—/



Footnote to Finding No. 10

1./ The Department of Interior has ruled as follows:

"The waters of the Flathead Indian Reservation

are . . . therefore inseparably appurtenant to

the allotted and unalleotted lands of the Reserva-
tion, and were, in substance, appropriated toc these
lands when the Reservation was established, and

its control must rest in the United States Govern-
ment." Quoted at p. 18 of a Department of Interior
Memorandum dated April 28, 1967, by William H.
Veeder, Water Conservation and Utilization Special-
ist. The quotation is apparently taken from various
orders of the Department issued in 1921, including
a letter dated May 24, 1921 [40 I.D. 5772].



FFinding No. 11

Act of May 18, 1916, 39 Stat. 123, 141-142,
Appropriating Additional Funds for the
Irrigation Project and Charging all
Accrued and TFuture Costs of Construction
of the Irrigation Project, including the
Costs Incurred in Connection with
Construction of the Newell Tunnel and the
Power Project, to the Indian and Non-
Indian Landowners on the Irrigation Project

In the appropriation Act of August 1, 1914, 38 Stat.
589, 593, Congress provided that a report showing the status
of water rights on the Reservation should be submitted in
.December, 1914. The report (H. Doc. 1215, 63d Cong., 3d Sess.)
referred-to the fact that the irrigation project contemplated
and required the development of power, and called attention
to the fact that funds of the Tribes, the proceeds of the
sale of Reservation lands, had been set aside and used for
partial payment of the costs of the irrigation project. The
report recommended that costs of the irrigation project should
instead be charged to and made a lien against the lands irri-
gated by the project.i/

Congress also provided in the Act of August 1, 1912,
that no further Tribal funds should be used to reimburse costs
of the irrigation project, and that amounts previously covered

into the Treasury for partial reimbursement of accrued construc-

tion costs of the irrigation project should be restored to the



Tribes. In conseguence of this, the Tribes were in fact repaid
$440,217.78 in 1916, and a balance of $64,570.56 found to be
still due on an accounting pursuant to the Act of May 25, 1948,

2/
62 Stat. 269, 72.

By the Act of May 18, 1916, 39 Stat. 123, 141—142,2/
Congress appropriated an additional $750,000.00 for construction
of the irrigation project, and provided that this amount and
all other amounts theretofore or thereafter expended for the
irrigation project should be charged against all the lands
irrigated by the project and made reimbursable by the owners,:
including Indian allottees,é/ of the irrigated lands on a pro
rata basis in not more than fifteen annual installments. The
amounts thus made reimbursable by the project landowners in-
cluded, of course, all amounts expended for construction of the
Newell Tunnel, as well as other funds spent in connection with
the contemplated development of hydroelectric power for use by

3/

the irrigation project.



Footnotes to Finding No. 11

1/

Defendant's Ixhibit 13-B-13, pp. B-9; H. Doc. 1215, 63d
Cong., 3d Sess.

See Plaintiffs’ Proposed Findings of Fact on Rehearing,
p. 40 (Note 5 to Proposed Finding No. 9); Commissioner's
Report Re Paragraph 10, p. 26 (Finding 12(e)).

The Act of August 1, 1914 also contained a provision
prescribing that Winters doctrine rights appurtenant
to land still in Indian Title {(allotted and other lands
not disposed of pursuant ot the 1904 Act as amended)
would remain in the United States for the benefit of
such lands until Indian title was extinguished.

The pertinent provisions of the Act of May 18, 1916,

39 Stat. 123, 141-142, are set out in footnote 1 to the
Tribes Proposed Finding No. 9, Plaintiffs' Proposed
Findings of Fact on Rehearing, Vol. I, pp. 37-39.

It was held in Sheex v. Moody, 48 F. 2d 327, 331-332

(D. Mont. 1931) that the 1916 Act was ineffective to the
extent that it purported to revoke the waiver of construc-
tion charges for Indian allottees during the trust period,
and for purchasers from allottees during the trust period
up tc time of purchase.

See e.g. Plaintiffs' Exhibit 25, p. 22.
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Tinding No. 12
Federal Water Power Act of Jume 10, 1920, Lkl Stat. 1063:

Annual Charges for Use of Tribal and/cr Government
Property, and Other Provisions

By enactment of the Federsl Water Power Act, Act of June 10,
1920, 41 Stat. 1063, Congress provided that licenses issued under the
act would be conditioned on payment of certain charges, and that the
charges would be distributed in a certain manner. The charges to be col~
lected were provided for in paragraphs (e) and (f) of section 10 of the
éct in the following terms:

(e) 'Tat the licensee shall pay to the United
States reasonable annual charges in an amount to be
fixed by the comission for the purpose of reinbursing
the United States for the costs of the administration
of this Act; for recompensing it for the use, occupancy,
and enjoyment of its lands or other property; and for the
expropriation to the Government of excessive profits until
the respective Btates shall mae provision for preventing
excessive profits or for the expropriaition therszof to
themselves, or until the period of amortization as herein
provided 1s reached, and in fixing such charges the commis-
sion shall seek to avoid increasing the price to the con-
sumers of power by such charges; and the charges for the
expropriation of excessive profits may be adjusted from
time to time by the commission as conditions may require:
Provided, That when licenses are issued involving the use
of Government dams or other structures cowned by the United
States or tribal lands embraced within Indian Reservations the
commission shall fix a reasonable annual charge for the
use thereof, and such charges may be readjusted at the end
of -twenty years after the beginning of operations and at
veriods of not less than ten years thereafter in 2 manner
to be described in each licenge: % ¥ ¥,

(f) That whenever any licensee hereunder is directly
benefited by the construction work of another licenses, &
permittes, or of the United Btates of a storage reserveoir
or other headwater improvement, the commission shall require
as a condition of the license that the licensee so bene-
fited shall reimburse the owner of such reservoir or other
improvements for such part of the annual charges for
interest, maintenance, and depreciation therson as the com-
mission may deem equitable, The proportion of such charges to
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be paid by any licensee shall be detemnined by the
commission,

Whenever such reservoir or other improvement is
constructed by the United States the commission shall
assess gimilar charges agaeinst any licensee directly
benefited thereby, and any amount So assessed shall be
paid into the Treasury of the United States, to be
reserved and appropriated as a part of the special fund
for headwater improvements as provided in section 17
Jlereof.” {The provisions of the act concerning distriBus .

tlon of charges thus collected were set forth in section :

“—”/f e »“L lr(v _Wl_lich re &d: [;‘_ e ant e

“That a1l proceeds from any Indian reservation shall
be placed to the credit of the Indians of such reserve-
tion. All other charges arising from licenses hereunder
shall be pald into the Treasuré’of the United States,
subject to the following distribution: Twelve and one-
half per centum thereof is hereby appropriated to be
raid into the Treasury of the United States and credited
to "Miscellanecous receipts"; 50 per centum of %he charges
arising from licenses hereunder for the occupancy and
use of public lands, national monuments, national forests,
and national parks shall be paid into, reserved, and
appropriated as a part of the reclamation fund created by
the act of Congress known as the reclamation act, approved
June 17, 1902; and 37 1/2 per centum of the charges arising
from licenses hereunder for the occupancy and use of
national forests, national parks, public lands, and
national monuments, from development within the boundaries
of any State shall be paid by the Secretary of the Treasury
to such State; and 50 per centum of the charges arising
from all other licenses hereunder is hereby reserved and
appropriated as a special fund in the Treasure to be ex-
pended under the direction of the Secretary of War in the
maintenance and operation of dams and other navigation
structures owned by the United States or in the construction,
maintenance, or operation of headwater or.other improvements
of navigable waters of the United States.

The act also provided that iicenses issued should not conflict
with any Government reservation. Section U rrovided:
"That licenses shall be issued within any reservation
only after a finding by the Commission that +he licenges
will not interfere or be inconsistent with the purpose
for which such reservation was created or acauired,"

The word "reservation" as used in the TFederal Water Power Act

was defined by the Act as followsi%§{SeQﬁi&gf\ A

N



"Reservatblon means nabional mcmuments, national
parks,‘agtional forests, tribal lands embraced within
Indian Reservations, military reservabtions and other
lands end interests in lands owned by the United States
and vithdrawn, reserved or withheld from private appro-
priation and disposal under the public land laws; also
lands and interests in lends acquired and held for any
public purpese.”

29.



30.

Footnote to Finding Ne. 12

l/ The Bureau of the Budget, in response to a request by the Federal
Power commission dated Iebruary 27, 1928, ruled on March 7, 1928,
as follows:

"The provision .2 [section 17] that all proceeds from
any Indian reservation should bhe placed to the credit of
the Indians must be construed and understood as reserving
0 the Indians all charges derived from the occupancy and
use of tribal lands, or other tribal property, under li-
censes issued by your commission. Where the license, however,

invelves also, in addition to such tribal lands, other
public property, the charges for the occupancy and use

of such public property are not "proceeds from any Indien
reservation” within the meaning of the law requiring tnat
such proceeds be placed to the credit of the Indians.”
Plaintiffs! Exhibit 2Lc, p. 149 (Emphasis added).




I"inding No. 13

Application of the Rocky Mountain FPower Company for
Freliminary Permits to Develop the Five Tribal Sites

On January 6, 1921 the Rocky Mountain Power Company, a subsi-
diary of the Montana Power Company, filed an application with the Federal
Power Commission for a preliminary permit to construct power projects
using the five reserved sites. The Commission suspended action on the
application on March 2, 1923, pending a Department of Interior study of

Y

the Columbia River water shed then in progress,



Footnote to IMinding No. 13 i

1/ Plaintiffs' Fxhibit 2ha, ». 177, First Annual Report of the TFederal
Power Commission, Fiscal Year ended June 30, 1921,

The Commission gave preliminary consideration to the position
of the Flathead Project Water Users' Asgociation that the irrigation
project was entitled to recognition of their interesisz in +he Newell
Tumel (the cogt of which had been added +o the reimbursible costs
of the irrigation project). The Commission took 1o action on the
claim and for reasons not explained took. the view that the claimed
interests in the Newell Tunnel were "doubtful". The Commission
apparently did not consider the "water rights reserved or appropriated
for the irrigation projects"” which were expressly confirmed by Congress
in the Act of March 7, 1928, euthorizing the licensing of the five
Tribal sites. #e. i 3 PR ' Pyl jaui A
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The Commission also was of the view that the power project had
been abandoned by the Government, This simply was not the case,
since it was alweys Imown that pumping of irrigation water would be
absolutely necessary for the success of the irrigation project.
Defendants' Exhibit 13-D-3, p, (T. 1788); Defendants'
Exhibit 13-B-2, pp. 8, 33. The conclusion that the power development
had been abandoned was based on statements by the Reclamation service
and the Department of the Interior that a power block from private
developer would be accepted in lieu of a Government development.
Plaintiffs' Proposed Findings of TFact on Rehearing, Vol. I, p. 45
(Finding No. 11, paragraph d); Plaintiffs' Exhibit 25, These state-
ments quite obviously show that far from having abandoned the rower
Project, the Department was anxious to find ways end means of pro-
curing its development as soon as rossible and in the most advanta-
geous way possible. Moreover, the Congressional decision in 1925~
1926 to "continue" construction of the power project (Act of May 10,
1926, UL stat. 453, 4G4, See Finding No. 14, infra) shows concliu-
sively that the power development plans were never abandoned, S o
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Finding No., 14

Congressional Decision to Complete
Governmment Development of Power for
Benefit of Irrigation Project

In 1925 a committee of Congress headed by Congressman
Louis Crampton of Michigan, Chairman of the House Appropriations
Subcommittee, visited the Reservation for the purpose, among
others, of determining whether the project should be completed
or abandoned, and how to proceed if the decision was to complete
the project. Congressman Crampton reported to Congress that
the power project was needed to supplement water supply, which
was found to be inadequate even on acreage nominally under com-
pleted works, and to provide revenues to help repay the United
States the money spent for irrigation project construction.
Construction costs owed to the United States were so high that
some landowners could not otherwise be expected to repay the
United States.l/ In consequence, by the Act of May 10, 1926,
44 Stat. 453, 464, Congress appropriated funds for "continuing
construction" of the power project to be operated by the Govern-
ment and fbr continued expansion and operation of the irrigation
system as well.g/However, no funds for the power project or irriga-
tion system were to be available until water users on the project
(exclusive of trust patent Indian landowners) organized irriga-
tion districts under Montana law to execute repayment contracts

in favor of the United States providing for repayment of all

accrued and future construction costs incurred in construction



of both the power project and the irrigation system. These
repayment contracts were to contain provisions acknowledging that
accrued and future constructicon costs for the irrigation and
power project were made a first lien on project lands. Net
revenues from sale of the axcess power to be sold to farms and
towns on the Reservation were to be used first to reimburse the
United States for the construction of the power plant; second,
to liguidate payment of deferred excessive costs of the irriga-
tion of the Camas division of the project; third, to liguidate
construction costs on an equal per acre hasis on the entire
project, and fourth, to pay operation and maintenance costs on
the entire project. Additional appropriations, also contingent
upon execution of repayment contracts, were included in the
Act of January 12, 1927, 44 Stat. 945.2/

The Flathead, Jocko Valley and Mission Irrigation
Districts were promptly organizéd pursuant to Montana law and,
in an effort to assure completion of the needed power project
and ultimate completion of the irrigation system, the districts
in turn executed repayment contracts acknowledging the first
lien on their lands for past and future power and irrigation
construction costs and obligating the landowners to repay the
same over a period of years, and authorizing the Secretary of
the Interior to license "the reserved or appropriated water

rights of the irrigation projects to a private developer, in

4/

such manner as to assist in meeting the construction costs.,



A form of repayment contract containing the above
authority to lease the irrigation project's water
power rights was approved by the Interior Department
on December 16, 1927, before enactment of the Act of
March 7, 1928 actually authorizing the alternative
of private development. Pleaintiffs' Exhibit 38.



Footnotes to Finding No. 14

1/

67 Cong. Rec. 7864-65, April 20, 1926. The statement
of Congressman Crampton is set out in note 1 to
Plaintiffs' Proposed Finding No. 12. The Committee's
finding as to water Supply was as follows:

"That inspection impressed us with the great
natural advantages of the project, the un-
satisfactory conditions as to water supply

now existing on the project, and the courageous
attitude, the uprightness, and the capacity of
the settlers now on. the project.

While water was said by the reports to be avail-
able for 112,000 acres under constructed works,
we found that only a small proportion of that
acreage had a dependably sufficient supply and
nearly everywhere development and settlement was
seriously handicapped by lack of water through
the season.”

1t was contemplated that a rental would be paid to the
Tribes for the proposed use of one of their dam sites.
Congressman Louis C. Crampton, Chairman of the House
Appropriations Subcommittee who sponsored the 1926
legislation testified as follows concerning the point
at the 1929 hearings before the Federal Power Commission:

"So far as the Indian dspect was concerned at
that time, we were told by Commissioner Burke

that the Indians would have certain rights in
connection with the lease of lands, and it was

the understanding that the Customary fee would

be paid them the same as to any other landowners,
although the power development would not be large;
and it was not expected to amount to more than a
few thousand dollars a year because of that."



Congressman Crampton's testimony, including the
above, 1s more fully set out in note 3 to Defen-
dant's Requested Finding No. 21.

Pertinent provisions of the Act of January 12, 1927 are
set out in Plaintiffs' Proposed Finding No., 14.

The three irrigation districts were formed on August 26,
1926, by order of the Fourth Judicial District Court

of the State of Montana. All irrigable land on the
project was included. Plaintiffs' Exhibit 31,

Repayment contracts acknowledging the first lien of the
United States on members' farms were executed by the
Flathead, Jocko Valley and Mission Irrigation Districts
on January 14, 1928, April 21, 1931, and November 13,
1934 respectively. Paragraph 9 of the original contract
(Plaintiffs' Exhibit 37} executed by the Flathead Irriga-
tion District on January 14, 1928, provided as follows:

"The Secretary of the Interior is hereby
authorized and empowered, insofar as the
Districts executing this contract may
authorize the same, to construct, operate,
maintain, improve and extend the power
plant authorized by the Act of May 10,
1926, aforesaid, together with such acces-
sory works, including a proper transmission
line and pumping plants, as he shall deem
proper and concerning which he may be
authorized by law to act; or to consent to
the licensing by the Federal Power Commission
of a corporation or corporations to build,
operate and maintain said plant, transmission
line or other works or any part thereotf,
instead of or in connection with his
building the same or any part thereof
himself; and, in connection with the
licensing aforesaid, to permit the use

of water and other rights and privileges
appropriated or reserved for said Project
(for power purposes), all upon such terms,
designed to secure ample and cheap elec-
trical power for pumping water for irriga-
tion and other project purposes, and for
sale, and to aid in paying project con-
struction and othex charges as contem-
plated by said quoted statutes, as the

said Secretary may deem proper." Plain-
tiffs' Exhibit 37.



Pinding No. 15

Government Investigation of a Large Scale
Private Development Instead of the
Proposed Government Development

On May 5, 1926, Mr. F. W. Kerr, President of the
Rocky Mountain Power Company, applicant for preliminary permits
on Tribal Sites 1 through 5 since January 26, 1921, wrote to
the Federal Power Commission concerning the applications. He
noted that the Department of the Interior study of the Columbia
River basin had been concluded and that use of Flathead Lake
Storage for use of development of the gites was now cleared.
He also stated that a market of 40,000 kilowatts of PoOWwer now
existed, such power to be sold principally to the Anaconda Cooper
Mining Company for electolytic reduction of zinc. Hence, Mr.
Kerr argued, the reasons for suspending action of the power
company's applications no longer existed. Finally, in regard
to the continued construction of the small government project
at Site 1, Mr. Xerr stated that if granted a license to develop
the site, the Rocky Mountain Power Company would supply the
Government with an amount of power equal to that which such a
small installation would produce at a price materially less
than the cost of the small project to the Government.i/

On May 6, 1926, and again on July 8, 1926, Mr. Kerr wrote

to the Commissioner of Indian Affairs repeating and clarifying



the basic proposition included in the letter to the TFederal
Power Commission. Certain figures designed to provide the
Government with power at cost were préposed, and a willingness
to negotiate was indicated. Mr. Kerr also stated in his
letter of May 6, 1926 +hat the company wanted to hegin con-
struction as soon as possible and would proceed with preliminary
borings and surveys. Assurances were sought that the power
company's propoéition in some form might be acceptable. There
is no indication that any such assurances were given, and the
letter of.July 8, 1926, would indicate that no such assurances
ware given.g/

As a result of this preliminary proposition of the
Rocky Mountain Power Company, the Government officials charged
With responsibility sought to determine the feasability and
desirability of the deve lopment of the power on a larger scale,
either by the power company or by the Government itself, in
lieu of the small project proposed to be built by the Government.
In consequence a study dated February 2, 1927 was prepared by
Mr. Edwin L. Rose of the United States Indian Irrigation Ser-
vice.é/ Mr. Rose concluded that no matter who developed the
power, and no matter how much power was developed, the rights
of the Flathead Tribes would have +o be recognized and compen-

4/

sated.” He recommended that a full development of the power



be made in lieu of the Government's small installation,

and thought it preferable to license the Project to a
private developer such as the Montana Power Company. Mr,
Rose recognized the Government's considerable ownership
interests in the power development and the decision of the
Government to devote some of the Corresponding benefit to
the irrigation pProject after satisfying the just élaim of
the Tribes for the use of their Reservation lands. Mr. Rose
also recognized that the State of Montana (5.9. the con-

Sumers of Montana) had an interest "if Flathead lake is
S5/
clacsed as navigable",” In this connection Mr. Rose stated

as follows under the heading "Ownership of the Flathead River

power resource':

Besides the rights of the Montana Power
Company in the site at Thompson Falls and
Water appreopriated in connection therewi th,
and possibly certain state rights if Flathead
Lake is classed as navigable, the rights in
this-whole resource are in the United States,
subject, however, to such legal, equitable or
moral rights as may be determined to exist,
Or to be recognigzed by the Government as
existing, in the Flathead Indians as a Tribe,
G account of their ownership of their reserva-
tion [,] and in the Flathead irrigation pProject.
A nurber of applications of private persons as
well as corporations, for permits to develop
these resources have been made, but none of these
have been approved. These applications have
been refuseq because the Government early deter-
mined to utilige this resource itself for its
Flathead Irrigation Project, and the Federa]l
Power Commission has so far recognized this
determination, " Plaintiffs' Exhibit 32, p. 8.



Mr. Rose concluded that the best procedure would
be to permit a private company to develop the power, making
use of Flathead Lake storage, upon condition that the
licensee pay rentals to the Tribes egual to the then current
schedule for private development of hydroelectric Projects
on National Forest lands. This would have amounted to $1.00
Per horsepower after ten years. Mr. Rose thought this charge
had "the advantage of being established on precedent." Then,
in exchange for its interest, Mr. Rose thought that the Govern-
ment should obtain power for pumping and for resale at a price
approximating the licensee's development cost. Mr. Rose
thought that this price approximating development costs could
be paid to the licensee either in the form of gz rate for energy
used, or as a lump sum advance.6/

Shoxrtly after submission of the Rose Report a con-
ference was held in Washington at which power company and
irrigation district Tepresentatives, as well as Interior
Department officials were present. 2ll matters discussed
during the several days of the conference were set down in
a memorandum draft pProposal submitted by the power company
to the Commissioner of Indian Affairs under date of February 17,
1927.2/ This proposal included a provision for power for the

irrigation project (as had been Suggested by Mr. Rose as com-



pensation for the reserved or appropriated rights of the
project) and, in addition, a provision for a division of the

$1.00 per horsepower rental for Tribal lands between the

8/

Tribes and the irrigation project.  The latter propesition

was undoubtedly based on the argument, then being made on

8/

hehalf of the irrigation districts,  that the project has
some interest in the power site itself apart from its interests

in (1) the Newell Tunnel which had been paid for with funds

10/
reimburseable by landowners on the irrigation project,  and

(2) "water rights reserved or appropriated for the irrigation
11/
projects."



Fooltnotes to Finding No. 1

(%]

Defendant's Exhibit 13~B-1, Exhibit F; Plaintiffs'
Exhibit 27. '

Defendant's Exhibit 13~B~1, Exhibit Fl; Plaintiffs’
Exhibit 28.

Plaintiffs' Exhibit 32.
Plaintiffs' Exhibit 32, p. 27.

Lands underlying navigable waters within state boundaries
belong to the state. This was a commonly accepted prin-
ciple until the decision of the Supreme Court in United
States v. California, 332 U.S. 19 (1947), which created
some doubt on the point. Congress subsequently confirmed
the ownership which the states had always claimed by the
Act of May 22, 1953, c. 65, Title II, &7 Stat. 29. See
House Report No. 695, 82d Congress, lst Session, 1953 U.5.
Code Cong. and Adm. News, p. 1395, 1399.

Plaintiffs' Exhibit 32, p.
Plaintiffs' Exhibit 33.
The memorandum proposal was as follows:

"Consideration of the factors in this matter,
many of which have been discussed with subor-
dinates of your office during the past weelk,
leas me to make on behalf of the Montana Power
Co. the following suggestions as a basis for

an agreement, if the proper permits can be ob-
tained and necessary conditions fulfilled, under
which the Montana Power Co. or its subsidiary
company, the Rocky Mountain Power Co., would
undertake the development of the Flathead River
power sites on the Indian reservation.

"a, The Power Co. would agree to deliver at

the plant to be erected at the Newell site
electrical energy to be used by the irrigation
project exclusively for pumping water for irriga-
tion all power reguired by the Government for
that purpose up to 10,000 horsepower at the price
of 1 mill per kilowatt-hour.



"g. The Power Co. will deliver, either

at the Newell plant or at some place more
convenient to the project to be agreed
upon, such power as may be demanded by the
United States for all project and farm uses
and for sale up to 5,000 horsepower at a
price of 2 1/2 mills per kilowatt-hour delivered.

"¢, The Power Co. will pay to the

United States each year during the life

- of its permits from the United States
1 per aunnual average horsepower generated
at its proposcd Newell plant and all other
plants on the Flathead River on saild reser-
vation erected helow Flathead Lake, the
idea being that the United States may de-
vote the sum so paid as it shall sce fit,
and that said payments are expected to

_cover all charges made on account of or
through the Federal Power Commission, and
that the remainder will probably be di-
vided between the Flathead Indians as a
tribe and the United States on account of
the irrigation jproject in the proportion
of one-third to the tribe and two-thirds
to the irrigation project.

"D, ‘The Power Co. as soon as it starts
construction on the Newell plant or any
other plant will reimburse the United
States for the cost, without interest, of
the Newell tunnel, which sum is about
$101,000, and does not exceed and shall
not for this purpose be taken as exceeding
$102,000.

"R, The Power Co., will agree to press
its applications already made and malke other
applications, if necessary, to the Federal
Power Commission for permits to utilize the
said power sites on the Flathead River, and
will accept permits from said commission
containing the usual provision of documents
of - that character and embhodying the agree-
ment to be made imr accordance with this
memorandum.



",  The Power Co. will aprec to acquire
the neccsszary rights to usc Ilathead Lake
as a reservoir and make the nccessary dam
therefor, said dam shall he capable of
raising the water level in said lake to
elevation 2,893 feet above sea level,;
datum and vripghts to maintain the lake level
{to that extent shall be acquired.

nE., The Power Co. will agrec to start
the nccessary preliminavies to construction
of the aforesaid dam and proceed diligently
with the actual construction thercof and
of the power plant at the Newell site as
soon as proper borings of the site have
been made for determination of foundation
conditions, and will start those borings
within six months from the date hereofl.

". The company will agree to equip
the-plant at said Newell site sc as to
produce 50,000 kilowatts at the heginning
and thereafter to develop the said site
to full capacity within a reasonable time,
to be agreed upon in the above-mentioned
contract and to be fixed in said permits.

My, It is contemplated that the above-
mentioned contract shall contain such pro-
per limitations and requirements as may he
agreed upon looking to the development of
the other power sites as the demand for
power shall warrant and with the idea that
the company shall either develop those
sites promptly when the demand for pawer
does warvant or permit of their being de-
veloped by other licensees of the United
States.

"y, The company will alsc be expected
to make appropriate agreements loocking to
the regulation of the Flathead Lake rescr-
voir so as to insure the best use of the
water stored there for power DPUrposes, not
only at the Newell power site bhut at all
other sites on the river, whether or not
the lower sites shall be developed by the
Power Co. or by others and also so that
navigation on Flathead Lake shall not be
interfered with,



"K. The company furthermore agrees fo
make all proper appropriations ol water Tor
the development of these power sites or to
acquire other appropriations or [ilings
already made as may be useful or nccessary
for that purpose. The company will also
agrec that the United States for the irri-
gation project shall have the privilege of
pumping water from Flathead Lake or the
Flathead River for all purposcs ol irriga-
tion on the Tlathead irrigation project or
the Tlathead rescrvation lands whetheor in-
cluded in said project or not.

"L. The Power Co., realizes that alter it
has begun construction or the making of pre-
parations therefor, it will have power from
some of its existing plants on the rescrva-
tion before power will be produced from any
of these sites. A part of such power would
be useful for farm and project purposes, and
therefore the company will agree to deliver
power for such purposes at a point on its
line to any transmission line constructed
by the Government in quantities required
by the United States up to 500 horsepower
at 2 1/2 mills per kilowatt-—hour.

"M, The company realizes that it may bhe
impossible to have final permits issued
from the power commission before it starts
making preparations and doing other acts
that practically commit it to this develop-
ment. The company desires to undertake this
development at once if agreements contemplated
by this memorandum can e reached. If they
can not be recached, the company desires to go
elsewhere for the power that it wishes to
develop at this time. The company finds it is
in a position where it must make Turther de-
velopments for its customers, and therefore
desires to reserve the right to make other
arrangements if on July 1, 1927, it is unable
to make this contract.



"N. The power company desires to aid in
the development of the irrigation project
and development of the rest of the land on
the rescrvation and is willing to have the
proposed contract contain appropriate pro-
vision securing to the Government, the pro-
ject or the irrigation districts, the exclu-
sive right to sell power within the Flathead
Regservation,

"The foregoing, of course, does not cover
all the items that should be taken care of in
the contract, but it is hoped that it suffi-
ciently shows the lines upon which such a
contract could be consummated. This memoran-
dum is submitted so as these-things-can.be

concluded if this meets with your approval, \1U
ﬁﬂ’v4ﬁffb/

Pett Ix. 33. Ses also 69 Cong. Rec. at 2480 (Dcib Eh”L

13-B~11, p. 2480) and Delsy Ex= 13-D-3, p. 3949,

ot
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Iinding No. 16

Effort to Implement the Proposal of
February 17, 1927 by Enabling Legislation

The proposal of the power company dated February. 17,
1927, indicated that action confirming authority to proceed
was needed quickly, or the power company would be forced to
lturn to other power developments. In an effort to obtain
enabling legislation to permit large scale development of the
project by the Rocky Mountain Power Company {(then the only
applicant), it was decided that an interim measure should be
sought in the Deficiency Appropriation Bill for Figcal 1927
(H.R. 17291). The proposed bill read in pertinent part as

follows:

"The unexpended balance of the $395,000
appropriated for the Flathead irrigation project
for the fiscal year 1927, and reappropriated for
the fiscal year 1928 for continuation of construc-—
tion of a power plant, may be used either for that
purpose or for the construction and operation of a
power-distributing system, including the necessary
substations, and for purchase of power, but shall
be available only when an appropriate repayment
contract in form approved by the Secretary of the
Interior and wl.ich, except as hereinafter provided,
contains the provisions set forth for such a con-—
tract in the appropriation for this project for
the fiscal years 1927 and 1928, shall have been
executed by a district or districts under State
law embracing not less than 70,000 acres of irriga-
ble land under the project: Provided further,

That any contract provided for in this paragraph




shall require that the net revenues derived

from operation of the power plant or the

distributing system and from sale of power,

together with that part of any rentals which

may become available to the irrigation project
through any permit or license as hereinafter
provided, shall be used to reimburse the United
States in the following order: First, to liqui-

date the cost of the power plant or distributing
system; second, to liguidate payment of the

deferred obligation on the Camas division; third,

to liguidate construction costs on an equal per

acre basis on each acre of irrigable land within

the district or districts contracting; and

fourth, to liquidate operation and maintenance

costs within such district or districts: Pro-

vided further, That the Federal Power Commi.ssion

‘is authorized, in accordance with the Federal

water power act and upon terms satisfactory to

the Gecretary oOf the Interior, teo issue a permit

or mermits, or a license or licenses, for the use[1]
of sower sites on the Flathead Reservation and [2]
water rights reserved or appropriated for the irriga-
tion project for the dcvelopment of power: Provided
further, That the rentals from such permits or
Ticenses, with the exception of fees for adminis-
tration under the Federal water power act and charges
for use of public lands not within the reservation,
shall be divided between the Indians of said reserva-
tion as a tribe and the irrigation project, or other-
wise as may be determined hereafter by appropriate
legislation: And provided further, That the public
notice provided for in the appropriation fox the
project for the fiscal year 1927 shall be issued

by’ the Secretary of the Interior upon the 1st day

of November 1929.'" Hearings before Subcommittee

of the Senate Committee on Appropriations, Interior
Department Appropriations Bill, Fiscal 1929, 70th
Cong., lst Sess., p. 72 (Emphasis and numbers in
brackets added).

As the Tribes state in their Requested Finding No.
1/

19, the interim measure sought to be included in H.R. 17291

was intended to implement the proposal of February 17, 1927;



this would of course include the provisions therein for a

block of power at cost for the irrigation project. The

interim measure, like the later bill which became the
Act of March 7, 1928,%/ contained authority to license,
for the development of power, both the Tribes dam sites
and "water rights reserved or appropriated for the irriga-
tion projects." It alsc provided, as did the later bill
which became law, that funds previously appropriated for
the Government development, 1f not needed for that purpose,
could be used instead to build a power distribution system.
This provision was obviously meant to be used only if a
license to a2 private developer was in fact issued with a
provision for power at cost for the irrigation project.
The project otherwise would have no power for its distribu-
tion system, or would be unable to resell power at a profit.
The proposal also provided for the disposition of the net
profits which would be derived from resale of the low cost
power by the irrigation project.

The proposed interim measure sought to be included

in H.R. 17291 died in the Senate Subcommittee because the
3/

division of rental for the Tribal sites was guestioned;
no objection was made to the proposed furnishing of power

to the irrigation project at low cost, or to the building



of a distribution system for the purpose of permitting resale
of such part of the low cost power as was not needed for
irrigation purposes at a net profit to be used in the manner
specified in the bill.

The fact that the interim measure anticipated that
there would be "net revenues" from resale of power authorized
to be purchased and distributed by the project shows that the
drafters intended that the project would be furnishgd power
by a private developer at a cost approximating what the project
would otherwise spend on the proposed Government development.
In other words, the drafters clearly had in mind the proposal
of the Rocky Mountain_Power Company dated February 17, 18527,
relating to compensation in the form of power at relatively
low cost to the irrigation project for the use of the "water

“r

rights reserved or appropriated for the irrigation project."



Footnotes to‘Finding No. 16

1/

Plaintiffs' Proposed Findings of Fact on Rehearing,
Finding No. 19, Vol. I, p. 80. The Plaintiffs"
Proposed Iinding reads: .

"After reaching the testative agreement

of February 17, 1927, members of the Indian
Bureau drafted legislation to effect that
agreement and on February 26, 1927, Con-
gressman Crampton introduced a proposed
Deficiency Appropriation Bill for 1927
(H.R. 17291, 69th Cong., 2d Sess.) . . .."
(Footnotes omitted).

See Defendant's Requested Finding No. 18.
68th Cong. Rec. 4930, 69th Cong., 2d Sess. (1927).

Congressman Louls C. Crampton, Chairman of the House
Appropriations Subcommittee which originally reported
the Deficiency Appropriation Bill for Fiscal 1927

(H.R. 17291), and the bill which, without change,

became the Act of March 7, 1928 (discussed in Defen-
dant's Requested Finding No. 18, infra) was quite
explicit in his testimony before the Federal Power
Commission as to the intent of both measures to authorize
the Secretary of the Interior to assure that the irriga-
tion project would receive power at special rates as
compensation for use of their water power rights. Mr.
Crampton's testimony in this regard is set out at length
in note 3 to Finding 18, infra.




Finding No. 17

Application of Walter H. Wheeler
for Preliminary Permits to Develop Tribal Sites

On January 11, 1928, Walter H. Wheeler, an engineer
in Minneapolis, Minnesota, filed an application with the
Federal Power Commission for a preliminary permit for a
proposed power iivelopment of the five Tribal sites on the

Flathead River. Mr. Wheeler's proposed installation was

practically identical to that of the Rocky Mountain Power

2/

Company and may have been copiea therefrom. By selling

power at low rates he hoped to attract a market to be made

up of electrochemical feﬁtilizer and electrometallurgical
industries which he expected to become technically feasible.é/
Mr. Wheeler's application was accompanied by an agreement
signed by Plaintiffs' Tribal council whereby Plaintiffs’
council agreed to accept $1.12 1/2 per developed horsepower

4/
for the use of Tribal lands.



FPootnotes to Finding No. 17

1/ Defendant's Exhibit 13-D-3, p. 3652.

3/ Plaintiffs' Exhibit 58, p. 3 (Scattergood Report);

4/ Plaintiffs' Exhibit 58, p. 16 (Scattergood Report).



Finding No. 18

The Act of March 7, 1928, by Which Congress
Recognized "the Water Rights Reserved or Ap-
propriated for the Irrigation Projects" and
Authorized the Leasing Thereof, Together With
the Tribes' Dam Site, to.a Private Developer.

By the Act of March 7, 1928, ch. 137, 45 Stat. 200,
212~213, Congress authorized the Federal Power Commission to
issue a license for private development of the Tribal sites
aﬁd of the "water rights reserved or appropriated for the ir-
rigation projects" pursuant to the Federal Power Act, and upon
terms satisfactofy to the Secretary of Interior.

The Act of March 7, 1928 provided in part as follows:

"The unexpended balance of the appropriation

for continuing construction of the irrigation
systems on the Flathead Indian Reservation,
Montana, contained in the Act of May 10, 1926
(Forty-fourth Statutes at Large, pages 464-466),
as continued available in the Act of January 12,
1927 (Forty-fourth Statutes at Large page 945},
shall remain available for the fiscal year 1529,
subject to the conditions and provisions of said
Acts: Provided, That the unexpended balance of
the $395,000 available for continuation of con-
struction of a power plant may be used, in the
discretion of the Secretary of the Interior, for
the construction and operation of a power dis-—
tributing system and for purchase of power fox
sald project but shall be available for that
purpose only upon execution of an appropriate
repayment contract as provided for in said Acts:
Provided further, that the net revenues derived
from the operation of such distributing system
shall be used to reimburse the United States in




the order provided for in said Acts: Provided
further, that the Federal Power Commission 1s
authorized in accordance with the Federal Water
Power Act and upon terms satisfactory to the
Secretary of the Interior, to 1ssue a permit

or permits or a license or licenses for the use,
for the development of power, [1] of power sites
on the Flathead Reservation and [2] of water
rights reserved or appropriated for the irriga-
tion projects: Provided further: That rentals
from such licenses for use of Indian lands shall
be paid the Indians of said reservation as a Tribe,
which money shall be deposited in the Treasury of
the United States to the credit of said Indians,
and shall draw interest at the rate of 4 per
centum: . . ." (45 Stat. 25 212-213).

Except for the elimination of the provision for a
division of the rental to be paid for use of the Tribal dam
Sites,l/ and certain more spécific language as tc the manner
of payment and a provision for interest on that rental,z/ the
provisions of the Act of March 7, 1928, including its explicit
reference to "water rights reserved or appropriated for the
irrigation projects," are substantially identical to the un-
successful intérim measure included in H.R. 17291. It is
clear, therefore, from the origin as well as from the language
of the Act of March 7, 1928, that it too was intended to author-
ize the furnishing of a block of power by the licensee at cost
as compensation to the lqndowners of the irrigation project
for the use by the licensee of their reserved or appropriated
water rights.é/ This fact was fully appreciated by the Tribes
at the time and was the sole basis for their opposition to the

4/

act.



The legislative history of the Act of March 7, 1928,
shows continuing concern by members of Congress that the Tribes
should receive all of the proceeds from the leasing of their
dam sites, and that such proceeds should not be divided between
the Tribes and the irrigation project as had been proposed
by the power company proposal of February 17, 1927, and by
the interim measure sought to be included in H.R. 17281. The
Department representatives who testified at the Congressional
hearings went out of their way to state that the rentals for

5/

the Tribeé' dam sites shog¥d not be so diwvided.” ©On the other
hand members of Congress,E/ Department of Interior representa-
tives,l/ and spokesmen for the Tribesg/ all recognized that
the proposed bill contemplated, if it did not compel, that a
block of power be furnished at cost to the irrigation project
in part for use by the project and in part for resale at a
profit. Indeed, it was this universally acknowledged fact alone
which inspired the unsuccessful opposition of the Tribes and
of some members of the Senate to enactment of what became the
Act of March 7, 1928.2/ The legislative history of the Act of
March 7, 1928, therefore confirms that the Act was intended

by Congress to authorize, but not to compel, a provision for

power at cost for the irrigation project in any license to be

issued thereunder.



Those members of Congress who inquired adequately

into the matter understood that the power thus authorized *o

be furnished to the irrigation project at cost was not to be

given in exchange for any claimed interest in the irrigation

project in the
sites, but was
of reserved or
projects which

ment of power,

proceeds of the leaspding of the Tribes' dam
instead to be given in compensation for use
appropriated water rights of the irrigation
would necessarily be involved in the develop-

and as to which the Tribes ni-ither had nor

could assert any legitimate right whatsocever. The following

excerpts from the Senate debate just prior to approval of

the conference
March 7, 1928,

"My

report recommending enactment of the Act of
conclusively demonstrates the foregoing:

KING. The statement is accurate, is

it not, that the Indians are only distribu-

tees of their pro rate share of the profits
derived from the sale of the power.

"Mr. WHEELER. That is correct.

* * *

"Mr. KING. Mr. President, will the Senator
permit an inguiry?

"The PRESIDING OFFICER. Does the Senator
from Montana yield to the Senator from Utah?

"Mr. WHEELER, Yes.



"Mr. KING. I am interested in the statement
made by the Senator that under treaty the
powcr rights--that is, the power that

might be developed--would become the prop-~
erty of the Indians. I was not clear, from
the statements made by the senior Senator
from Montana and from what I read from the
hearings before the committees of Congress,
who was the owner of the water, or entitled
to its use, whether it was claimed that the
Indians owned the water because it flowed
through an Indian reservation, or whether the
waters were subject to capture and use by
any person, or whether the usufruct was
claimed by the United States. I did not
understand from the Senator whether the
‘United States made a filing upon the river
and claimed ownership as a proprietor and
pursuant to the State law governing appropria-
tion of water for useful purposes. Does the
United States claim the water is the power
rights, claim it in its sovereign capacity
for itself, or that it holds as trustee for
the Indians, or for white settlers, or for
reclamation projects?

"Mr. WHEELER. It claimed it for reclamation
projects, according to my understanding of the
matter.

"Mr. WALSH of Montana. Mr. Presi..ent, if my
colleague will yield---~-

"The PRESIDING OFFICER. Does the junior
Senator from Montana yield to his colleague?

"Mr. WHEELER. I do.

"Mr, WALSH of Montana. The Reclamation Ser-
vice, pursuant to a statute of the State of
Montana, made appropriations of water for

all irrigation projects in the State of
Montana, as I understand has been done in

the case of every irrigation project. Pursuant
to the statute authorizing the United States



to make the appropriation, the United States
as the representative of the settlers on the
project, made the appropriation of this water.
The appropriation by the United States is in
trust for the settlers on the project, and

for the distriect when it shall be organ.zed.

"Mr. KING., Then there is no claim that the
Indians own the water.

"My, WALSH of Montana. I do not know that
anybody claims that at all. They claim they
own the site.

"Mr. KING. As riparian proprietors?

"Mr. WALSH of Montana. As riparian pro-
prietors; and I fully agree with that."10/



Footnotes to Finding No. 18

1/

The division of the dam site rentals was first proposed
by the Rocky Mountain Power Company in its memorandum of
February 17, 1927. (See Defendant's Requested Finding
No. 15, supra.) It was included in, and was the cause
of the ultimate failure of; a provision in H.R. 17291,
which was intended to effectuate the power company's
February 17, 1927 proposal. Defendant's Requested Find-
ing No. 16, supra; Plaintiff's Proposed Finding No. 19.

The Act of March 7, 1928, contains the following proviso:

"Provided further, that rentals from such
licenses for the use of Indian lands [1]
shall be paid to the Indians of said res-
ervation as a Tribe, which money [2] shall
be deposited in the Treasury of the United
States to the credit of said Indians, and
[3] shall draw interest at the rate of 4
per centum...." (Emphasis and numbers in
brackets supplied.)

The House Committee substituted the above language
for the following language in the bill as originally in-
troduced:

"Provided further, that rentals from such
permits or licenses shall be distributed
as provided for in the said Federal Water
Power Act...."

The original language requiring distribution of
rentals in compliance with the Federal Water Power Act
was redundant since the enabling portion of the act
(quoted in full in the text of Finding 18) explicitly
required that any licenses issued be "in accordance with
the Federal water power act," which clearly reguired
that the Tribes receive a reascnable annual rental for
the use of their land. However, Section 17 of the Fed-
eral Water Power Act provided simply that "proceeds from
any Indian reservation shall be placed to the credit of




such Indians of such reservation." The Federal Water
Power Act thus did not stipulate the place of the re-
quired deposit or whether the deposit would hear inter-
est. Moreover, it seemed Lo require that the funds be
credited to the Indians of the reservation as individ-
uals, and not as a tribe. Thus, the amendment made by
the House Committee was necessary to specify that the
Tribes' rental for the use of their dam site (1) should
be deposited in the United States Treasury, (2) should
bear interest at the stipulated rate, and (3} would be-
long to the Indians "as a tribe" and not as individuals.

The committee amendment clearly was not intended
and cannot possibly be construed as authorizing rentals
to the Tribes for the use of their land to the exclu-
sion of all other charges normally made, in addition to
the rental for use of tribal lands, pursuant to explicit
reguirements of the Federal Water Power Act. In the
first place, the provision refers only to "rentals
for the use of Indian lands,” and makes no mention of
other charges required to be made by Secticn 10(e) of
the Federal Water Power Act. Secondly, Congress ex-
pressly waived imposition of the normal Federal Power
Commission charge for administrative costs, authorized
by Section 10(e) of the Act of March 4, 1929, ch. 707,
45 Stat. 1623, 1639. It is gquite clear that this would
have been unnecessary if the 1928 act itself prohibited
payment of any charges by the licensee other than a
charge or rental for the use of tribal lands. See De~-
fendant's Requested Finding No. 27 infra.

The Chairman of the House Appropriations Subcommittee
whose committee reported both the unsuccessful H.R. 17921
(see Defendant's Requested Finding No. 16) and the bill
which became, witl'nut a single change in language, the
Act of Marxch 7, 1928, testified at the 1929 hearings be-
fore the Federal Power Commission that both measures were
intended by Congress to authorize the furnishing of power
at special rates to the irrigation projec’ in exchange
for the irrigation project's reserved or appropriated
rights to the flow of the Flathead River for the develop-
ment of power. He states that the details of the manner
of carrying out this authorit?iiéft to the discretion of
the authorities authorized to issue thi= license so that
the bill would not be overburdened with detail, and so
that maximum flexibility of action could be preserved.



M.,

Crampton's testimony was in pertinent part as

W lenrned

\ . i felty for
that the proieer ueeded prawer, That the viblenes [Lspe pecded cleelhriclty o

. v R “1”
VHCLOUS Drpones, annd woowe l;l‘;ll]u,‘:yd that 1o L‘tlinll]l.‘li' Hu iL prowwer e b ‘{

e stremn fow ol the Plhdhesd Biver, ot cost et was esfinuded fhoen
Inler al sopewhre ol SS00,000 5 (hat the profite en the snle of (hat
power shonld bo owsed, fivsl, fo repay the Governmuent for the cosl of constrisel-
Ing this power planfy gl secondly, lo retive (his suspended necount from fhe
Camps division due the Governmend ;o ol afloy {hst to falie enrve ol (e con-
giruction eost of tlie project gonerably,

We were nobosure leew e would appeal to other sections of (he preject
than the Comas, Dut on owr last day, in eonferelice wilh representadlves of
the varicus wnier users’ einlions, woe put {he preposition up Lo them awd
found that it met enli

Siyowith thelr approval, There was nvelved in ihe

proposition (his ales Jhat (he Goverovwent would not go abead wilhy (his
expendilure of $305,600 for the power plant uptil the projeet enlered into a
new contract for payvment of ity ohligntion to the Govermuaent. The coutract

wis to put our relalions with them on 2@ mueh beiler husiness condition, It is
not necessary for your purpese, probably, (o go into those details.

Phat undorsianding wos carried inle the approprintion act for the fiacal
yveur 1027, approved Afay L0, 1026, I think it is not necessary to take your
thue to rend nuy portion of that provision, If yeu desire, il could be ingoried
bere, Dut it covried into effeer (ke progriun thal I have oulliued.

Tater 1 was fold by the Tadian Qflice affer that provizion Leenme law (hat o
cortuln power conijainy bn Montang waes desirone of o permit to Qovelsp power

~using Plathesd Lake as o u"-enu]r

I\[r Dixoxn. Right {heve, Ar. Ceainton: You also discovered {hat tlus frriga-
tion praject wus for the beucm of the Indian lands as well us Lor the white
settlers, did you net?

Mr, Cradros, OL, ves. The Ingion Jands wore given a grosfer consideration
in this enactment than the white landy,  As 1 reenll,-about oune-fifth of the Jand
was sLill in Indinn ownership; bat all the Iands were originally in Indian
ownerslip and were 50ld by the Tediang, giving ihie Indinus {he stune obligation
ng any owners of land would have, selling them, not Lo stand in the way of
their proper development, the only kind of develepment that woukl ever make
those Inmls valuable. '

So far ng the Indino aspeet was concerned at that time, we were {old by
Commissioner Durkoe thnt the Indinns would have cerinio rights in conneetion
with the lease of lapds, and it was the wndersianding that the customary fee
would be padd theln (he =nme as (o ay other landowners, although the poewer
development woulid nol be Invge; and it was not expected to amount to more
thanr a Lew ihousomd dollars o year beenuse of that,

Later, whew it wasg sugg sleid that power inlevests desired {o develop a big
power project at Flathend Lake, {hey suggested (o the Indinn Oflice that i
and as you uinderstand, thiz being termed an Indbn fvrigation projeet, if was
under $he Indicn Office und not the Dureau of Heclamation—suggested to the
Indinng Offfice {hat if we would forego the building of ouyr power plant, 1hey
would furnish he newded power to the project ut aopwice lower than we conld
manufaclure it, hat, of conrse, secmed reasonable (0 me-——that 1hey could
do that very nicely on a big power development; and T said to the barean thal
so Tar ns I wag coneerned, i they venlly {id make n proposition and really did
sell te the project on mare favorabie fertng thon we could seake it, then {here
wils o renson for us to get in {he way of o big development.

After seme negotintions the proposition made by that power concern heemme
defivite enrough fo justify owr Lelief that power eould be bought Letler than to
make if, ax Tar as the project was concerped.  Thevelere Inter legislution was
adopied thal gove the Indina Dureiu alternative authority, I think that was
in the approprintion act Lor the flsenl yenr 1028, which was approved Tenuary
12, 1927,

The change nt that time i the legledntion, o far as you are inteorested in it
wis o perinif the apppropvintion that hod been mnde—we had approprintod
enongh for half the cost of the power plant on a Z-yeayr promenm—we (hen
mide in (e 1028 aet thal appreprintion availahle to (he dishursing deparbnent,
cither Tor the building of the power plant or for the constrection of a distribut-
ing mystem in case {hiey bought power; and, [urther, that in the event (hot
that policy wos foltowed, that (he profits (hat woulil vesull from {he sale, (he
resale of Lthal power, leuh b distributed as we had already provided (hat
the profits from manuluclured power shonld be distributed, hat Tefl 1L with
the departmend, and negolintions continued between tlie depariment and {he
powel peapte as (v Che nuture of e contract, and so forih.

I'heve were, of course, various confroversies arising from time (o {hne thad
had deteyed this, 'Uhe project Tound ik Jdiflicult (o ngreeon Lhr' uew coanliaect that

follows



was rogdred, aid o preid offorls were noeessary, el certoin portions of the
project have ob s Vel enfered info the contrachs ol in one ol the appropeia-
tion aels swe changed i oo the dn il oot reguire the ondive mneresse o ngree,
DUt s cevbain peied of 30 conld enter inte o conbrael, aml then visdd parl of i
would Jutve the benelis of the legishtion,

Laiter, in (e 79249 e, which was approved Mareh 028, a0 mrthaer atbempt

701

wits mande o work onl this prohiom, amd thal earried (s provision: T oix pos-
sible that (he guthority Fop the wee of the disivibag g sedien Gestoappears in
e 1025 ael U owan'y take your time to reed e e 1025 aep certainly did
provide Tor the distribution of ihe profits, el T ihivk that i appenyed i ihat
acf—thal i, the protity Dren the operadion of the distvibating avsten. That
aet Turther hay thiy: .

“ Provided furfher, Thal the Federa! Power Comtais=ion b aufhorized Inone
cordance with (he Pederal water power act, and apeon forms sdislictory to the
Seoretarvy of (he Interior, (o issue o podmit or pempits or o license oy Jeenves
Tor ihe use for the developmuent of power of power sites on (he Phathead Leservie-
tion and of water rights reserved or approprlited for (he frrigation projects,

W pProvided faretlher, hat the rentals frow saeh Heenses for the vse of Tndinn
Inndgs shall be paid o the Tndinus of said reservation as a tribe, which mouey
shall be deposited in” the Treasury of the United Stades {o the credit of said
Indions, and Lo draw interest at fhe rate of 4 per ¢en(,” aud so forth.

That is {lhe autherity on which or the legistalion under which (Lis proceeding
is poing ob, as I undersfand it

I nm not speaking aniboritatively at alt on the water-power Jegislation. My
contact with the work of the Federsd I"ower Coimnission and of the aws govern-
ing the power periaity igoied by (hem hag been veory Hmited,

In my efford hnt T have mivie in this mattev—-and 1 think I am justified in
saying, in the effort that the Commifles on Appropeiations in the 1lovse hns
mafle which has vesulted in this Jegistdion—it hos not heen the desire or
attempt of Covgress (0 usarp the auwthority delegated to the Iederal YPower
Commission heretefore by Cengress with reference to wuater-power permits
gencrally, It has heen our theught ihat in passing on this proposition al at-
hend Lake the Yower Commission would use the same judgment and follow
the same course #nd be guided by the same prineiples that it would on any
otber power application, except for two maferial facts. )

The first of those facts s Chis: In a later act, which T have not here—if I
recnll, it was in tlhe deficiency net—in consulintion with Assistant Indinan Cow-
misgioner Meritt nnd Secrelavy West last December, T hink, it was suggested
that {he IPlethead Indinus should not he subjected to the charge for ndministra-
tlon of the watar power act againgt their lense rentals that would hie made as
ngninst lands in other gwnership, 1 don't veeall, it il was v, Meritt's esti-
maies and the information that T hind, that on the propoged Large development
thut eharge might ran to fifteen or twenly or twenby-live thousned dolinrs a
year. I don't just recall which,

As a result of that conference I askeil Mr, Meritt to dvaft proper lanmiage;
and haviag received it from him, I touk it te Senator Wheeler, of Aontana,
The bill in question had left the 1Touge. It wag top lafe t0 do awything in the
House, T took it {o Benafor Wheeler and explained the situafion to him. Tt
met, with his approval, nnd be sceured its inclusion In the bill, which I think
wans the deficieney bill that passed last winter,

That did make un exceplion from the zeneral act thint governs e comnmis-
glon—and thal ig the fivst exeoption made—/{or the benefit of those Indinns,
that thie charge of $15,000 10 $25,000 o year shenld nof be made against (hem,
but would he borne instead by the Tressury of (he Unifed States,

In the handling of malters affecting Indinns I have been governed by this
doctrine, which I think is sovud: That when ¥ comes (o aclion by Cengress
on nomiilter that offecls Indinn: on one side and olher American citizens on
the ether side, Congress lins no ol vicht to fale something that belongs e
while moen and give il to (we Tndians, The Indinns—all they have the risht
to expeet §s ao enuaiity before the low and (o be trosted jusily; and that
does nol bnvolve {aking somelhing awax from white citizens nnd giving il e
them, Bul whon it comes o {the Tressury of the United States, we have cer-
tnin ebligntions (o the Indians, cortain desfres with voference Lo their des
velopinent; and 08 the couniry sees (4 {o devole some money ocub of fhe
Trensnry to the development of the Twdisns, {hat i quite right: and jn (his
eitseowe fell fusbted. And sothere Ts that fest vesteletion on {hie power of
thiz cammiscion (Toronpgh this legistation ag Lo (it expense,



’llw sepoinl tne s I Yhis Bpepeee s e _Power Coninis

lllilll‘ i it ‘i:l!ll‘s e i [ uped ler
e — PRI . ir]
'] u'E::l\ ITw .wu E(l Tt O the baterior, o ]!“il!H: Sl o fulln

Tiie Seeyelupy of (0 '_Inlun.nmuuf;"' AL 1h !vntl U Uoser onnnbeien
amlfTE J.nl ool ane wenerad Low Cinnt thee petion o Vg coinnission
Il(‘ UM o The ajuaval of the Secreiny ol e Jnlevior, escepl as N6 G018
A5 0 e hor of [he comnisaot, i G B wais L 11 Tt (018 Teiiso ;
A npder_ fhaet (it projrel that s en nnnele ived ap with TS oo s oy

TN Do prcenerly profeeied slso i 18 viehie

1§, Iiad een gone Info with eare by thoe reproentiatives of the exeeutive and
legisltive branches of the Goversment; and we were prepired (o go alwud,
ad the money was ovailable for the construction of that power plunt for the
project. The funmel hnd heen econstructed 15 years before, or 20 years before,
at the expense of the project, We had auntherized the construction of the
power plant that wuas necessary (o the propoer develepiwent of that projeet.
That power plant would have been compleled and in operation to-day if (here
e not come this pppiicetion fron the power inferests for the developmuent
of a big praposition at Flathiend Lale.

Thal lhad developed, und we only guspended the iden of building a project
upon the definife nnd responsible agsurabee thaf power could Le bought more
cheaply thawn we could make i, if we would get out of the way., And su the
muatier was suspended,

Now, our committee 0id not desive {o take o elmnee hat the vights of that
projoct should Le overlooked; but, Loving authorized the Luildi of the power
plant angd (hen having stuud dshite s that the big development coulid be
effected, we did nol want the project left without any proper souvee of power.
It was snggested by dMr. 'ope, representing Voosoproject, that cerfain terms
Le put here in the tegisltion {lat the I'ow Commis=ion would have {o
require of the permitice, X (1id unot desive o eiemmber Iesislation with a
misy of details of permdts, and, furihermiole, {o pive themn entivvly (hat dexi-
Gty 1Tt Jegishifaon produces,

“Tastend, our comnive diseussed fhe matter with the Indiau Qflice. We hadd
the nssurnnee, definilely and positivety, of the Indian Oflice and of the Interior
Department that the project would be given an opporiunity {o buy power
it the program of huilding & plunt was Toregone, Ilence, the matter hcmfr one
that {he Sceretary of the Interior had havdled crtirvely, and hLis oflice bem'
thoreughly advised as {o a®l of these complientions that had extonded over
b.m-eml years, we aceepted that assuvence pud lefl it simply that it must e
on Lerms salis[nctory o the Secretnry of the Iolerior sud {hat, so ar as the
commitire was concerned, hod to do with (he assurance of proper treniment
for the Indians that were bis wards and proper treatment of this icrigation
project.

The epproprintien bog gone on frams yepr to year, has heen continued
available. Some portlons of i have been used fo enlry on construction worlis
since the new confracts were execufed by o part of {hat pmchl The money
is mow in the Treasury zo (hat the Luterior Duepartment have it in thelr t11~.-
eretion to begin to-morrow cither the construction of that power plaut that wa
authorized hy Cun'f'vsﬂ,, that would inke some of the stream flow of {he
Flathend River, or in the constrnction of & distributing plant {kal would
distribute power fyom a 111'1\ ate producey,

Nuw T desire jo wake it very elear to (he ecommisglon 1ot the 'IHEIIIGO of
our (W“ﬂioo, and T I T ean falrlV iy the atiitude of Congress, a8 rop-
resented Dy the legisinlion Dhat is on the stafnfe hoeks, 08 T0AE we hnvoe Doc
sourhi ﬁf}ir‘um_)\h'll poepilfee should _have the permit fo develon o Lihcng
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Congressman Crampton's summation of the intent
of Congress by the Act of March 7, 19228, was
noted by counsel for the Flathead Irrigation
District in the brief filed by him before the
Federal Power Commission in 1929. Defendant's
Exhibit 13-B~-2, p. 53.



4/

Mr. Collier, Secretary of the American Indian Defense
Association, tock the position that all the language
of the bill dealing with the building of a power dis~
tribution system for the irrigation project and the
licensing of power projects to private devalopers
should he eliminated, since it was clear that this
power commission and the Secretary of the Interior
would be free to license a project to a private devei-
oper who would make power availabhle at cost to the ir-
rigation project for distribution at a profit. Mr.
Collier mistakenly believed that this would diminish
the Indian rental because he failed to take into eon-
sideration the quid pro quo given by the irrigation
project, namely their renewal of appropriated water
rights. It is guite clear, however, that Mr. Collier
believed the power block at cost would be authorized
by the bill which he opposed:

"... The lesee who obtains this power
site, whoever he bhe, can be in effect re-
guired and will be regquired to agree, as
a _condition precedent to obtaining the
lease, to deliver this bhiqg block of power
at cost. Of course it will be taken into
consideration in determining how much rent
he shall pay. It is one part of the con-
sideration that he pays for the possession
of the power site over a 50-year period.
It will be deducted inevitably and properly
from the Indian rental."

"It is saild that the language of the
bill does not require anything of the kind.
No; it does not. The language of the bill
necessitates a power-distributing system at
the cost off $285,000. It is in the power
of the Secretary of the Interior and of the




Federal Power Commission to establish a con=-
dition precedent of this kind. The clawuor
that will go up from that region of Montana
for delivering this lease to the lessee who
thus agrees to furnish 15,000 horsepower at
cost will be overwhelming and will prevail.”

Defendant's Exhibit 13-B-10, p. 500.

Similarly, Mr. Grorud, an attorney who spoke for the
Tribes, proposed elimination of this same language for
the same reasons. Mr. Grorud, who likewise failed to
take into account the water rights of the irrigation
project, was egually positive as to the intent of the
bill to permit the furnishing of a power block to the
irrigation project:

"This agreement [i.e., the proposal
of the power company dated February 17,
1927] carries forward the bureau's favor-
ite idea of going into the power business.
It prescribes that 15,000 horsepower shall
he delivered to the Government at 1 1/2
mills per kilowatt-hour, of which a part
shall be avallable for resale by the Govern-
ment. This idea of getting part of the pay-
ment for the power site in the shape of
power at cost and of reselling it at a large
profit and applying the profit to liquidat-
ing the debt of the irrigation district, ap-
pears in the hearings of each year and cli-
maxes in this agreement, and is now carried
over into the objectionable subject matter
of the present hill,

"The urgent deficiency amendment, based
on the agreement of February 17 appears in
the Congressional Record at page 4927....

"This amendment was shot through the
House in three minutes, without explanation
or debate. ' It was eliminated by your com-
mittee in the Senate, and it was character-
ized by Senator Walsh on August 3, 1927, as
'an indefensible piece of legislation.'



“The promoters of this discredited
legislation know that they could not hope
to pasg it through Congress in the present
sesgion, but they acted in accordance with
that agreement of February 17, which is
the contrclling element in the present sit-
uation, and they drafted the preszent lan-
guage of the appropriation bill, designed
to accomplish the same result in a more disg-
buised form.

"That result, in its bearing on the
rightsz of the Flathead Tribe, is to split
the proceeds cf the power site into two
parts. One part is to be delivered in the
shpae of power at cost, to he distributed
throcugh the distribution system to be built
by the Indian bureau at a cost of about
$285,000, the beginning cost, not the end-
ing cost., Srid power will be resold at such
profit as the Indian Bureau can get, and the
proceeds of the sale will be disposed of as
prescribed in the bill now before you, for
the benefit of the irrigation district.

"Then a rental will be fixed, very low,
because this payment in the shape of power
at cost will be taken into consideration,
and this reduced rental the Indians are to
be allowed to get.

- "Any lessee who is to be allowed the
right to develop the Flathead power sites
will be reguired to submit to these condi-
tions. It is evident that one of the com-
peting bidders has already submitted to
them, because the tentative agreement signed
by the Montana Power Co. already agrees to
them. Any bidder willing to join in robbing
the Indians in this fashion can have the
site, 1f he has the good will of the Federal
Power Commigsion. No bidder not willing to
accede to this plan of robbing the Indians
can have a look in.



"It will e evident to you that the present scheme
iz designed to throw thisz water-power site into the
possession of just one bidder, the competitor who has
already proposed to meet the terms implied in the present
language of the bill.

The Indian Bureau will gelt what it wants. It will
be enabled to go into the power business, into the busi-
ness of distributing electric power in the local market.
The Flathead Tribe is not concerned with the Government
ownership question, but if the United States 1f going
into the power-distributing business, can it not find
some agent more honest and less inefficient than the
Indian Bureau to do the work for it? Hasn't the Indian
Bureau got enough jobs already, and is it not failing
on enough jobs already?

We insist that if there 1s an honest intention in
the Interior Department to allow the leasing of these
power sites, they have nothing to do but to join the
Flathead Tribe in asking that this whole objectionahle
subject matter be cut out of the bill. When it is cut
out of the bill, the Federal power act applies. That
act applies already but the Federal Power Commission
has chosen to construe that it does not apply, in view
of the existing authorizations. Wipe out the authoriza-
tions and obviously: and indisputably it applies. Then
the power site can be leased tomorrow. The getting of
an adeguate rental will be an issue betwcan the Flathead
Tribe and the Federal Power Commission and need not
enter into the considerations of this Appropriations
Committee at this time."(g@wwhaua.aakéaﬂ



Mr. Meritt, Assistant Commissioner of Indian Affairs,
testified before Lhe House and Senate Subcommittees to
the effect that all proceeds from the leasing of the
Tribal dam sites, after deduction of an amount charged

by the Power Commission for administering the Federal
Water Power BAct, should go to the Tribes, in accordance
with the requirements of the TFederal Water Power Act.
House Subcommittee Hearings, Interior Department Appro-
priations Bill, 1929, 70th Cong., lst Sess., pp. 341-42
(quoted in part in Plaintiff's Reguested Finding of

Facts on Rehearing, pp. 91-92; Senate Subcommittee Hear-
ings, 70th Cong., 1lst Sess. {Defendant's Exhibit 13-B-10).
Thus, referring to the February 17, 1927, memorandum pro-
posal of the Rocky Mountain Power Company, where it was
proposed that a proposed $1.00 per horsepower rental be
divided 30% to tiz Tribes and 70% to the irrigation pro-
ject, Dr. Mexitt stated that the entire $1.00 per horse-
power rental therein proposed to be paid for use of the
dam site, less the administration charge made by the
power commission, should go to the Tribes.

"Mr., MERITT....As I understand the proposi-
tion, this power site is capable of develop-
ing about 20,000 horsepower, and by using
Flathead Lake for storage purposes it could
develop approximately 120,000 horsepower.
There has been submitted a tentative propo-
sition of $1.00 per horsepower per year.

"Mr. TAYLOR. By whom was that offer made?

"Mr., MERITT. By the Montana Power Company.
This power site can be developed to maximum
capacity within a period of three years.
Therefore, under these figures the Flathead
Indians would receive from the maximum devel-
upment more than $100,000 per year." House
Subcommittee Hearings, Interior Department
Appropriation Bill, 1922, 70th Cong., lst
Sess., pp. 341-342 (gquoted in Plaintiff's
Proposed Findings of Facts on Rehearing,
Vol. I, pp. 91-92.)

The February 17, 1928 propoesal of the power company also
provided for the power for the 'irrigation project at cost
in exchange for their water rights, in addition to the
$1.00 per horsepower rental.



During the hearings before the Senate subcommittee
Senator Smoot sunmarized Mr. Meritt's testimony as
follows:
", Doctor Merii: has already told the
committee twice now that the department
has no intention whatever of agreeing to
the proposition here of 30 and 70...."
Defendant's DExhibit 13-B-10, p. 10L.

See the exnlanation of the intent of the Act of March
7, 1928, given by Mr. Crampton, Chairman of the House
Committee in which the bill originated, supra, note 3.
The point was summarized as follows by members of the
Senate subcommittee during the Senate committee hearings.

"Senator PHIPPS. It is proposed to go
into the business of distributing power
which [the irrigation project] would re-
celva at cost from the company that will
deve -p the entire scheme as a much big-
ger pusoject than originally contemplated.
That is the picture, is it not?

"Senator WHEELER. That is exactly the
piCt'LlI'E. " C‘.—’/tsavi‘..ew—;—-._ ﬁccc”-fﬁcz)

Senators who wished to prevent the furnishing of power at
cost, as well as those Senators who wished to have the
matter further considered, advocated eliminating all
provisions relating to private development of the power
from the bhill. Hee-MNote—Es—infpar The Senate Subcom-
mittee followed this course and the Senate immediately
went along. 69th Cong. Rec. 2477-2478, 2491 (1928) by
the House. However, the House refused to recede in con-
ference and the bill became law upon Senate approval of
the bill with the provisions authorizing the furnishing
of power at cost still in it. Id. at 3329-3340,

Mr. Reed, the Chief Engineer of the Department of In-
terior, was called upon to explain and did explain that
the proposed use of the distribution system provided
for in the bill was for resale at a profit of the power
to be furnished at cost to the irrigation project.



"Senaztor WHEETLER. I would lilke to know,
and T have not been able to get it yet
from Mr. Reed, as to the proposal. I
would like to have him explain to_the com-
mittee what they intend to do with this
distributing plant. Candidly I would like
to see this $395,000 left in there, but I
would like to have him explain to the com-
mittee what it is going to he used for,
and how it 1s going to be used, and how
they intend to benefit the white settlers
by it, what his opinion is if it is put in
there as to how it will benefit them.

"Mr. REED. If there were permission given
to some company to develop the power and
make it available and it could be purchased
at cost so that a profit could ke made, it
would be distributed through the valley to
the towns, and for such manufacturing pur-
poses as they needed, or for elevators and
things of that kind. Now, this was not the
original idea of theIndian Service. It

was the whites who wanted this for the pur-
pose of reducing the cost of the project
and, 1if possible, making some profit.

"Senator WHEELER. And they seem to be of

the opinion that they are going to make

big profits out of it. I would like to get
your idea as to whether you think they can

gelt any profit.

"Mr. REED. Buying the current at the price
that was set in the tentative proposal,
there would he a profit, but not much to
start with, because there is not much use
right now.

"Senator WHEELER. Not much of a market for
it?

"M1rr. REED. Not much of a market, but I

think that would develop. If not, the pro-
ject would be a failure. If the market were

developed, there would be more or less profit

made from it, not millions that have heen

mentioned by some overoptimistic people, but

there would ke a profit if it could be purchased at
2 1/2 mills." Defendant's Exhibit 13-B~10, p. 10l.



The Department of Interior approved, on December 16,
1927, a form of repayment contract containing the
~uthority of the irrigation project landowners to
lease their water power rights to a private devaloper
in exchange for power at special rates. Plaintiffs'
Exhibit 38. It is clear, therefore, beyond any

doubt that the Department was of the view that the
then proposed Act of March 7, 1928, authorized the
licensing of these water rights to a private developer
in exchange for power at special rates.



8/ See note 4, supra, setiing forth the basis for the
opposition of the American Indian Defense Association
and of theTribes.



=)

Tt was acknowledged by all that the bill which became
the Act of March 7, 1928, left the matter of the furnish-
ing of power at cost to the irrigation project to the
discretion of the Power Commlssion and the Secretary of
the Interior. The Act did not by any means reguire the
insertion of such & provision as a condition precedent
to any license issued (see exchange between Senators
King and Walsh during the Senate floor debates guoted in
note 9 of the Tribes Requested Finding No. 22; Defense
Exhibit 13-B-12, p. 3333); on the other hand, it clearly
did permit the insertion of such condition if deemed
appropriate. See the interpretation put upon the bill

by Mr. Collier of the American Indian Defense Association
during the Senate Bubcommittee hearings, supra note 6.



10/ Defendant's Exhilit 13-B-11, 2479, 2487.



Finding No. 19

Rocky Mountain Power Company
Application for License for
Construction of Project at Tribal Site HNo. 1

On March 27, 1928, the Rocky Mountain Power Company,
which had previously applied for preliminary permits on all
five Flathead sites, applied for a license authorizing im-
mediate development of Tribal Site No. 1 using ten feet of
regulated storage of Flathead Lake, and a power house with
installed capacity of 150,000 horsepower. It was proposed to
sell the power for public use, for electromentallurgical pur-
poses, and to the Flathead irrigation project. Construction
was to begin within one year and was to be completed within
three years after the license was granted. Tenth Annual Re-
port of the Federal Power Commission, Fiscal Year Ending June

30, 1930, Defendant's Exhibit 13-D-5, p. 113.



Finding No. 20

Recommendations of the Chief of Engineers
of the War Department to Grant ithe
Applications of the Rocky Mountain

Power Company

In April of 1928 the Chief of Engineers of the
War Department reported that the Rocky Mountain Power
Company's application for preliminary permits (filed Janu-
ary 26, 1921) should be granted, and that the application

of Waltexr H. Wheeler for such permits (filed January 11,

1/

1928) should be denied

On July 16, 1929, the Chief of
Engineers of the War Department recommended that the applica-
tion for license for immediate construction filed by Rocky
Mountain Power Company on March 27, 1928, should be granted,

2/

with appropriate safeguards to navigation and irrigation.



Footnotes to Finding No. 20

1/ Tenth Annual Repoct of the Federal Power Commission,
Fiscal year ended June 30, 1930. Defendant's Bxhibit
No. 13-B~5, p. 113.

/  Id.



Finding No. 21

Acts of March 4, 1929, chs. 705 anda 707,
45 Stat. 1623, 1640 and 1562, 1574,
Including Waiver of Normal FPC Charges
for Administering Federal Water Powex Act.

The Act of March 4, 1929, ch. 705, 45 Stat. 1563,
1574 and the Act of March 4, 1229, ch. 707, 45 Stat. 1623,
1939, continued the appropriation made for construction of
the power plant, or for construction of a power distribution
system and for the purchase of power, with additional provi-
sions allowing diversion of small amocunts thereof for certain
specified irrigation project needs. The Act of March 4, 1929,
ch. 707, 45 Stat. 1623, 1639, made amounts of the prior
appropriation not diverted to specific irrigation needs
avallable immediately for construction of power distribution
lines and for the purchase of power "if and when a license
for the development of power on the Flathead River shall have
‘been issued by the Federal Power Commission as provided in the
Act of March 7, 1928," and

"Provided further that the Federal Power

Commission in issuing any permits or licenses

for the development of power or power sites

in the State of Montana, as authorized by

the Act of March 7, 1928 (45 Stat. pp. 212,

213), is hereby authorized and directed to

waive payment of the usual administrative

fees or commnissions charged under regulations

of said Federal Power Commission in the issu-
ance of any such permits or licenses."




The express walver by Congress of one of the usual charges
made by the Federal Power Commission under Section 10 (e)

of the Federal Water Power Act, selt out in Finding No. 11
supra, clearly shows that this and other charges authorized
by Section 10(e), including the charge for use of Govern-
ment land or other property, were not walved by the Act of

March 7, 1928,



Finding No. 22

Hearings Before the Federal Power
Commission Resulting in Award of
License to Rocky Mountain Power

Company Provided Suitable Agreement

Could be Reached as to Amount
of Indian Rental.

On August 22, 1929, applicant Walter H. Wheeler
was notified by the Secretary of the Federal Power Commis-

sion that subject to his right to file exceptions or to

- —— .

réquest a hearing on the matterfthe application of the

g r el Qo Fun ello e L jeowent

Rocky Mountain Power Company for preiiminary permits would

I

be recommended for approval subject to appropriate condi-

-

tions, and his (Mr. Wheeler's) application for preliminary
permit would be recommended for rejection.i/ Mr. Wheeler
objected to any such actions wiihout a hearing and in con-
sequence a hearing was granted.g/ The hearing was held
before the members of the Federal Power Commission from
October 28, to November 9, 1929. Participants in the hearing
included the two applicants, Mr. J. Henry Scattergood, Assis-
tant Commissioner of Indian Affairs, who appeared on behalf
of the Secretary of In;efior, and Mr. Walter L. Pope who
appeared on behalf of the Flathead Irrigation District.é/

At the hearing before the Federal Power Commission,

the Rocky Mountain Power Company made a satisfactory showing



that if granted the license sought for Site No. 1 it would
begin construction within one year and would begin opera-
tions within three years. The company also made a satis-
factory showing as to its market for the power which would

be produced, and as to its ability to finance construction.é/
Mr. Wheeler, on the other hand, who sought only a prelimi--
nary permit for the five sites, showed only that he was
prepared to investigate the possibility of developing a
market for power, and to_p;epg;e dgsigns for a power develop-
ment. Mr. Wheeler made no conclusive showing that he could
successfully market the power if authorization for the
development were granted to him.é/

As a result of the éhowings made by the applicants,
at the hearing, Federal Power Commission staff reports rela-
ting to the feasability of the competing applications, an
Indian Bureau Report supported by the Secretary of the In-
terior regarding Indian rentals, the Federal Power Commis-
sion recommended award of a license to develop Site No. 1
to the Rocky Mountain Power Company (the only applicant for
an immediate license) in accordance with the company's pro-
posal including irrigatién project power, provided that the
company agreed to pay a higher Indian rental satisfactory

to the. Secretary of Interior. The Commission rejected Mr.

Wheeler's application for a preliminary permit for Site No. 1,



and, in addition, rejected the applications of both appli-
cants for preliminary permits for Sites 2 through 4.§/

The making of the recommended grant conditional
upon agreement by the power company to pay a higher Indian
rental agreeable to the Secretary of the Interior was al-
most entirely due to the efforts of Mr. J.lHenry Scatter-
good, Assistant Commissioner of Indian Affairs, who parti-
cipated as counsel for the Secretary of the Interior and
who prepared the above mentionéd report approved by the
Secretary of the Interior. Much time at the hearing was
devoted to the matter of the Indian rentals to be paid for
the use of the tribal =ite or sites. Through Mr. Scatter-
good's efforts it was demonstrated that the rental of $1.00
per actually produced horsepower, modeled on the National
Forest Service charge for use of sites in National Forests,
was totallf inadequate as compensation for the commercial
value of the Tribes' dam site, and that the $1.00 per horse-
power rate was in effect a nominal charge set with a view
to passing substantially all of the value of publicly owned
dam sites out through the rate structure of the licenses to
the public who are the beneficial owner of the sites as well
as the other water and land jesources contributing to the

7

hydroelectric developments.

In his carefully prepared memorandum filed subse-



quent to the hearing but before the above mentioned action
was taken by the Power Commission, Mr. Scattergood demon-
strated that the commercial value of the Tribes contribution
of the dam site to the proposed development of Site No. 1
was $2.21 per developed horsepower, more than twice the no-
minal $1.00 per developed horsepower proposea by the power
company, and almost twice the $1.12 1/2 per developed horse-
power rental proposed by the applicant Wheeler and agreed

to by the Tribes. - S

Mr, Scattergood first determined that the annual
per developed horsepower commercial value of the entire
commercial development would be the difference between the
annual cost of development including 8% return for the devé~
loper (but excluding Indian rentals) and the market value of,
or price which would be obtained for the developed power at
the dam site.g/

The key to Mr. Wheeler's hope to attract new in-
dustry was his proposed low price of $15.00 per horsepower
vear. Mr. Wheeler's annual costs including B% return were
shown to be $14,00 per horéépéwer per year. This gave a
margin of only $1.00 per developed horsepower per year, as
the commercial value of Mr. Wheeler's proposal.  Since

Wheeler proposaed an optimistic efficiency factor of 87-1/2%,

instead of the 70% factor used by the Federal Power Commis-—



sion, his proposal was for 95,000 prime horsepower, or
14,500 horsepower more than the 80,500 prime horsepower
which was produced by the Standard Federal Power Commission
formula for prime power.ig/ Even so, it is easy to calcu-
late that the maximum annual ccmmercial value of the
Wheeler proposal at maximum development would be only
$95,000.

The Rocky Mountain Power Company, on the other
hand, proposed a wholesale price to the Montana Power Com-
pany of $18.00 per horsepower per year. In addition to the
fact that this proposed price was considerably higher than
that offered by the only other actual applicant, the relative
fairness and adeguacy of this price was verified by the fact
that it was slightly above the Montana Power Company's system
wide generating costs, includiné B% return, of $17.72. The
Montana Power Company's estimated costs, as adjusted by Mr.
Scattergood, were $13.39 per horsepower per year. By using
a mean figure between the proposed $18.00 intercompany price
and the $17.72 figure representing Montana Power Company's
overall generating costs in;lﬁaing 8% return as the market
value of the power to be produced by the power company pro-
posal, Scattergood obtained an annuél commercial value of

$4.42 per horsepower per year for the Rocky Mountain Power

Company proposial. Since according to the conservative



Federal Power Commission formula for prime power, and accor-
ding to Mr. Scattergood's adjustment of the RMPC's figures,
the Rocky Mountain Power Company proposed prime power of
B0O,500 horsepower,igi the maximum annual commercial wvalue
of the power company's proposal at maximum development
would be $355,810 (BO,500 X $4.42), vaétly in excess of the
commercial value of Mr. Wheeler's Proposal.

Mr. Scattergood quite naturally concluded that
the greater per horsepower or overall commercial values
résulting from the Rocky Mountain Power Company proposal
constituted the fair commercial wvalue of the site which
should be used for purposes of calculating the Indian ren-
tal. He attributed one-half 6f this commercial value, or
$2.21 per developed horsepower (instead of the $1.00 per
developed horsepower proposed by the power company or the
$1.12 1/2 per 'developed horsepower proposed by applicant
Wheeler), to the Tribes on account of the use of (1) their
dam site, (2) other tribal land (which would be flooded by
the proposed storage or which underlay the river and the
southern one-half of Flathééd’Lake), and (3) the portion of
the water rights involved which belonged to the Tribes under
the Winters Doctrine. The balance of the land and water

rights involved in the development were, according to Mr.

Scattergood, subject to disposition pursuant to the laws



of the State of Montana, and the one-half of the commercial
value of the project attributable thereto belonged to the
people of Montnna.ié/

Mr. Scattergood's method for arriving at a pro
forma rental for each developed horsepower took maximum
power to be produced at the site into consideration and
was not to be discounted in any way or otherwise affected
by the actual price paid for that power by the irrigation
project or by anyone else. In other words, the rental was
afrived at on the assumption that every horsepower of power
produced would have its full commercial value regardless of
what p.ice was actually paid for such horsepower. The
matter of irrigation project bower was not taken into
account at all in determining the pro forma Indian rental.iﬁ/

The one-half of the commercial value viewed bv
Mr. Scattergood as belonging to the people of Montana was
attributable in part to the "water rights reéerved or ap-
propriated for the irrigation projects“ié/by the United
States pﬁrsuant to the laws of Montana. It was appropriate,
therefore, for the United éfaées, in issuing the license
pursuant to the Zct of Mérch 7, 1928, to provide for com-
pensation by the licensee for the use of these water rights

reserved or appropriated for the irrigation projects by

diverting a small portion of the general public's one-half



of the total commercial value of the development to the
owners or beneficiaries of those reserved or appropriated
water rights as special members of the public. This was

to be accomplished by requiring the licensee of the hydro-
electric project to do what the RMPC had already agreed to
do, i.e. to make up to 15,000 horsepower of power available
to the irrigation project for certain uses at rates appro-
ximating cost of development. The balance of the public's
share of the commercial value .of the site, ﬁhich would, of
course, be the greater part thereof, would remain with the
licensee available for reduction of rates pursuant to public
utility regulation by the State of Montana. Whether the
benefit would actually be passed on to the public or ab-
sorbed by the licensee would be left to state regulatory
functions unless, of course, such regulation was not exer-
cised by the State and abuse warranted exappropriation of
excess licensee profits by the United States pursuant to
Section 10(e) of the Federal Water Power Act, quoted supra

16/
P.

In order to assure the RMPC that, if it became
the licensee, it would be insulated against any possible
adverse economic impact flowing from the power to be fur-

nished at cost to the irrigation project, Mr. Scattergood

computed what he concluded was the maximum possible cost



which could theoretically be imputed to the company fur-
nishing the irrigation power, and suggested that this amount
be added to the inter-company price tb be paid by the Monta-
na Power Company to the Rocky Mountaln Power Company. By
thus isolating and identifying the cost, if any, such cest
would clearly be reccverahle through the rate structures of
the Montana Power Company with no perceptible affect whatever
on power rates.iZ/ Of course, such isclation of the cost
could have been accomplished by the power company without
necessity of Mr. ScatterqOod:; sugéestion, and undoubtedly
this would have been done by the Company in order to assure
recovery of its cost of service. Mr. Scattergood's efforts
in this regard probably served only the function of keeping
the Power Company's estimate of the cost lower than it would
otherwise have been.

Tt was established at the hearing that the Montana
Power Company's actual rate of return had been 13.84% in re-
cent years, or 5.84% in excess of the reasonable return of
8% to which it was entitled under Montana public utilities
requlatory practice.iﬁ/ Thé company's entitlement to this
excess 5.84% would in any case be doubtful, and any reduction
thereof could hardly be called a cost. Nevertheless, at the

hearing before the Federal Power Commission, the Rocky Moun-

tain Power Company took the position that furnishing the



power to the irrigation district under the terms and con-
ditions specified in the company's own proposal would cost
the power company $62,500 annually.ig/ This figure was pro-
duced, using the Company's excessively low figure for plant
capacity based on the 59-1/2% factor for efficiency and uti-
lization, by allocating costs (including the company's 8%
return) between maximum demand and average energy factors

of the power to be furnished to the irrigation project
(despite the fact that the_company[s_proposed rates for the
i£rigation project power had been based on a straight energy
approach} and by subtracting from the costs so determined

the agreed estimate of revenues expected from the irrigation
project power of $60’500.29/. Mr. Scattergood, on the other
hand, felt that the power company's costs should be computed
on a straight energy approach which the power company itself
had determined to be appropriate when, by its proposal of
February 17, 1927, it established the rates which it proposed
to charge to the irrigation project.gl/ Using this straight
energy method, Mr. Scattergood concluded, after making certain
adjustments to the figures éro&ided by the power company, and
by indulging certain assumptions contrary to known facts "for
the sake of conservatism," that the company's costs, or more
properly, the theoretical reduction of its already excessive

. 22/
return, could not possibly exceed $25,336.00.

~10—-



Neither of these so-called cost figures represented
actual costs, but merely represented theoretical reductions
of the company's already excessive rate of return. Moreover,
these figures both assumed that the company would not or
could not recover whatever amount was involved by infini-
tesmal increascs in its customer rates. This assumption was
unrealistic under the circumstances.

In his memorandum referred to above, Mr. Scatter-

good reported the above analysis of the evidence taken at

H

L8

the hearing tc the Secretary of the Intzrior and tc the
Federal Power Commission, and recommended that the Secretary
of the Interior and the Federal Power Commission (1) insist
upon a higher Indian rental in the neighborhood of the pro
forma $2.21 per developed horsepower year which he had, (2)
grant a license to develop Site No. 1 to the only applicant
for such license, the Rocky Mountain Power Company, since
having the site developed as quickly as possible would be

to the financial advantage of the Indians; and (3) require
the licensee to provide power, in accordance with an agree-
ment entered into by it, ta tﬁe irrigation project. Finally,
Mr. Scattergood recommended (4} that a preliminary permit
for one of the other valuable tribal sites be issued to Mr.
Wheeler to give him the opportunity he had requested to at-

tract- new industries to the Flathead vicinity. Mr., Scatter-

~11-



good believed that acceptance of his recommendations would
assure an early income by the Indians from Site No. 1, and

at the same time fully exploit the possibilities of develop-
ment of the other sites for industrial purposes,in accordance
with the general plan offered by Mr. Wheeler in support of

23/
his application for preliminary permits.

~12—



Footnotes to Finding No. 22

4/
5/
6/

8/
9/

Plaintiffs' Exhibit No. 42.

Mr. Wheeler did not at first address his requests for

a hearing to the Federal Power Commission, but instead
telegrammed Senators Frazier and Norris, complaining of
the action. Plaintiffs' Exhibits 43 and 46. These poli-
tical appeals resulted in direct political intervention,
inclvding intervention by Senator B.K. Wheéler of Montana,
who felt that a hearing should ke granted to safeguard

the rights of the Indians. Plaintiffs' Exhibits 45 and
46. In his letter to the Secretary of the Power Commis-
sion, Senator Wheeler set forth the statements of Senator
Walsh of Montana to the effect that the granting of the
license to the Rocky Mountain Power Company, or to another
licensee which would make power available to the irrigation
project, was not compelled by the Act of March 7, 1928;
Senator Wheeler thought that a grant of the Rocky Mountain
Power Company's application without a hearing gave the
impression -that Mr. Wheeler and the Indians were not

being given a full opportunity to present their side of
the issues to the Commission. Plaintiffs' Exhibit 46.

Plaintiffs' Exhibit 36A; Defendant's Exhibit 13-B-3,
p. 3653. :

Defendant's Exhibit 13-B-5, p. 114.
Id.

Fenth Annual Report of the Federal Power Commission, Fis-
cal Year Ending June 30, 1930, Defendant;s Exhibit 13-B-4,
pp. 114-119,

Scattergood Report, Plaintiffs' Exhibit 58, pp. 36-37;
1929 Hearing Transcript, Defendant's Exhibit 13-D-3, p.

Id., p. 33

Id., p. 32, 50. Mr. Wheeler originally proposed to deve-
lop 105,000 prime horsepower based on an assumed flow of
6,000 cubic feet per second 90% of the time, and a low
efficiency factor of 87.5%. (Mr. Wheeler applied no
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11/

12/

utilization factor, claiming he would use all prime
power produced). This would have produced an annual
per horsepower cost of $12.50. However, Federal Power
Commission studies showed that estimated storage per-
mitted guaranteed flows of only 5,440 cubic feet per
second 90% of the time. This resulted in only 95,000
prime horsepower for Wheeler's proposal (still 14,500
horsepower in excess of the prime horsepower produced
by the Standard Federal Power Commission formula then
in use: see note 10, infra.)} with a resultant per
horsepower cost of $14.00. Id., p. 1ll.

The Standard Federal Power Commission formula for con-
tinuous or prime capacity employed an efficiency factor
of 70% which included allowance for less than full uti-
lization. Scattergood Report; Plaintiffs' Exhibit 58,
p.10, footnote-l; Defendant's Exhibit 13-B-3, p. 3652.
The Federal Power Commission in fact computed the prime
capacity of the proposed Flathead development to be
80,500 horsepower. Defendant's Exhibit 13-B-3, p. 3652.

Scattergood Report, Plaintiffs' Exhibit 58, p. 32.

The RMPC originally proposed 80,000 continuous or prime
horsepower. Defendant's Exhibit 13-B-3, p. 4058, 4083.
This 80,000 horsepower figure had built into it a 70%
efficiency factor such as was used by the Federal Power
Commission in computing prime or continuous power. De-
fendant's Exhibit 13-B-3, p. 4059. It was 500 horse-
power less than the Federal Power Commission figure
because it used 5,400 cubic feet per second for available
flow 90% of the time, whereas the Federal Power Commission
figure was based on e study which unlike the Power Company
figure included storage in the river above the lake and
showed available 90% flow ;0\5 440 cubic feet per second.
Defendant Exhibit 13-B-3, p. 3652. In addition, the

RMPC applied to the 80,000 figure a utilization factor

of 85%, representing the .amount of prime power which it
believed it could sell. Id., p. 4058. This proposal of
the RMPC ignored the fact that the 70% factor used by the
Federal Power Commission included a utilization factor
already. Defendant’'s Exhibit, 13-B-3, p. 3652. The com-
bined efficiency and utilization factors thus attempted to
be applied by the RMPC was 59-1/2%. Scattergood Report,
Plaintiff's Exhibkit 58, p. 12. Mr. Scattergood noted

that the power company admitted that the Federal Power
Commission used only a 70% combined efficiency and utili-
zation factdr and that this was itself conservative. Id.

—14-
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He also pointed out a current authority which suggested
an efficiency factor of 77% for plants like the proposed
development, and that the Montana Power Company system's
actual average utilization factor for the five most re-
cent years was 91%. As a result, Mr., Scattergood, in
order to be conservative, applied an efficiency factor
of 77% and a utilization factor of 91%, for a combhined
factor of 70,07%. He pointed out that the validity of
this was horne out by the Power Commission's recommended
combined factor of 70%. 1Id., pp. 12-4.

In consequence of the above adjustments to the ef-
ficiency and utilization factors used by the company
Mr. Scattergood derived a figure of 80,500 prime horse-~
power for the power company proposal. This figure was
exactly the same as that derived by application of the
Standard Federal Power Commission formula.

Scattergood Report, Plaintiffs! Exhibit 58, pp. 33-34.
=}

c
Scattergood'’s words were as follows:

"As already pointed out, the difference between
the intercompany wholesale price and the annual
average generating cost represents the economic
rental value of the site and this should be di-
vided between the Indians as a tribe and the
general public interests (of which of course the
Indians as individuals also form a part) in fair
proportion. In other words, the Indians have
the ownership of the five sites and of that por-
tion of the Flathead Lake that lies within the
reservation, while the State of Montana owns

the remainder of Flathead Lake and the right to
control the use of the waters in the lake and
river over and above the prior rights of the
Indians. Thus both the Indians and the general
public have rightful interests in the Flathead
power development, Hence it would seem fair
that whatever economic rental value this site

has should be divided either approximately half
to the Indians as a tribe and half to the public,
or if it is really possible to determine their
respective interests more exactly, that this ren-
tal value should be apportioned pro rata between
them. In this connection it may be said that
there are now being made in the Federal Power
Commission and in the General Land Office studies

~15-



14/
15/

of the Indian tribal lands and of Indian
allotment lands, and that these seem to in-
dicate that the Indian interests in the
power development are 46.5% and the non-
Indian interests 53.5%. However, as these
studies appear tc be scmewhat tentative
and perhaps open to certain legal uncer-
tainties relating to the easements upon
lands bordering on the lake, it scems

best for the purposes of this memorandum
to assume 50% of the economic rental value
of the site as belonging to the Flathead
Indians as a tribe, and the other 50% as
belonging to the general public of the
State of Montana. It is perhaps superflu-
ous to add that the Indian rental will be
paid to the Federal Government in trust
for the Indians, and the public's interest
will be under the care and protection of
the Montana Public Service Commission in
its regulation of the Rocky Mountain Power
Company and the Montana Power Company."

Id., p. 43 .

The quoted words are, of course, the words of the Act
of March 7, 1928, which authorized the licensing of

the power project to a private developer. It is signi-
ficant, as Mr. Scattergocd pointed out by including ,
pertinent language from a report by the general counsel
of the Department of Interior, that Congress expressly
authorized the licensing of both the Indian's dam sites
and the water rights of the irrigation project. The
language of the general counsel gquoted by Mr. Scatter-
good was as follows:

"Actual development of power by the Govern-
ment at site No. l, or elsewhere within the Flat-
head Reservation, has not yet been had, although
considerable sums have been expended and much pre-
liminary work done with that end in view. Subse-
quent to the passage of the Federal Water Power
Act of June 10, 1920 (41 Stats. L. 1063), it was
suggested that the power possibilities at Flathead
be developed by outside interests rather than by
the Government. Accordingly, an item in the Act
of March 7, 1928 {45 Stats. L. 212-213} authoriged

~16-



the Federal Power Ccmmission upon terms
satisfactory to the Secretary of the In-
terior to issue licenses "for the use,

for the development of power sites on the
Flathead Reservation and of water rights
reserved or appropriated for the irrigation
projects."

It was also provided that the rentals from such licenses
for the use cf Indian lands should be deposited in the
Treasury of the United States to the credit of these
Indians as a tribe. It will be observed, however, that
this statute contemplates the use of both the power sites
on the reservation and of the water rights reserved or
appropriated for this irrigation project.

Manifestly under this situation two interests are
primarily involved, (a) that of the Indians and (b) of
the irrigation project, meaning, of courrz, the land-
owners under that project.  More accurately speaking,
the interests of the Indians are twofold, first as a
tribe in the revenue to be derived from these power re-
sources developed from their tribal lands, and, secondly,
as individual allottees owning lands under an irrigation
project to be supplied in part with water by pumping,
power at a cheap rate bein ¢ essentially for the latter
purpose. Approximately 20 per cent cof the irrigable
lands within the Flathead irrigation project are still
owned by individual members of the tribe. Necessarily
the Federal Government is concerned in seeing that the
Indians receive adequate compensation for the use of
their lands for power site purposes and also that its
obligation tc the landowners under this project is ful-
filled by supplying an adequate quantity of water for
irrigation at a minimum cost, it being here borne in
mind that the lando: ners under this system, both Indian
and white, are obligated tc repay to the United States
the cost of irrigation,; on a per acre basis." Scatter-
good Report, Plaintiffs' Exhibit 58, p. 41.

Id., pp. 33-34.
Id., pp. 40-46.
Scattergood Report, Plaintiffs' Exhibit 58, p. 24 et seq.

Id., p. 44.
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20/
21/

22/

23/

Id., p. 45. The methods used by the parties to produce
the two so-called loss figures are thoroughly set forth
in Defendant's Requested Finding, No. 23.

Scattergood Report, Plaintiffs' Exhibit 58, pp. 46-47.

-18-



Finding No. 23

A Hypothetical Licensee would not have
Anticipated any Out-of-Pocket Loss in
Furnishing the Irrigation Project Power

Analysis of figures and information actually used
or available in 1929~30£/ establishes that neither the Rocky
Mountain Power Company nor any hypothetical licensee of the
Flathead Hydroelectric Development ﬁould have anticipated
an out-of-pocket loss as a result of furnishing
the irrigaticn projéctIPOWer in accordance with the provisions
therefor incorporated.into License No. 5. 0On the contrary,
the Rocky Mountain Power Company, and any other hypothetical
licensee would have anticipated a profit on the

2/

power to be sold to the irrigation project.

It was generally agreed by all actual parties in

1929-30 that the cost of the Flathead development should be
3/

allocated entifely to continuous or prime plant capacity
which at the time was power, not in exéess of the hydraulic
capacity of installed generating equipment, available 90% of
the time, taking into account the most adverse water condi-
tions contemplated.g/ There was therefore complete agreement
that no costs should be allocated to secondary power, or power

5/

in excess of prime available only during time of excess water.



It was fully recognized that a substantial portion of the
irrigation project load would be supplied from secondary
energy. The Rocky Mountain Power Company in fact conceded
that 1,500, or one~half of the irrigation pumping load
estimated at 30% of the 10,000 horsepower in the first two
blocks of power, would be furnished from secondary power
because 110 days of the irrigation pumping season coincided
with 51% of the 92 days of excess water.g/ The company did
not take into account that a portion of the 5,000 horsepower
block to be used yeér 'roﬁnd far ndnmpumping uses at an
estimated load factor of 50% could also be furnished from the
secondary power available during the 92 days (approximately
25% of the vear) when secondary energy would be abundant even
in critical years. Thus a hypothetical licensée would have
anticipated that an additional 625 horsepower (.25 X 5,000 X
.50} of the anticipated irrigation project load of 5,500
horsepower, or a total of 2,125 of the 5,500 horsepower average
locad of the irrigation project would be supplied from secondary
power.

There was likewise substantial agreement as to the
correct figure for prime or continuous plant capacity. The
Rocky Mountain Power Company using the standard Federal Power
Commission formula, the static head produced by the Federal
Power Commission formula of'185 feet, and K factor of .08,

and a flowage figure of 5,400 cubic feet per second, obtained

a figure of 80,000 horsepower as the prime or continuous



_7/

capacity of the proposed plant.  The Federal Power Commis-
sion itself, using the same formula and figures except for
an increased flowage figure of 5,440 éubic feet per second
(based on an increase of the Rocky Mountain Power Company's
storage figure of 1,160,000 acre feet to 1,205,000 acre
feet by taking river channel storage above the lake into
account), obtained the slightly larger figure of 80,500
hOrsepower.E/

_The Rocky Mountain Power Company attempted to
reduce its prime power fiéureﬁgurther before allocating costs
by introducing into the standard formula a larger than normal
utilization factor based on the particular experience of the
Montana Power Company system over a period of years.g/ In
other words, the Rocky Mountain Power Company sought to reduce
the capacity over which costs would be allocated by ﬁaking
account of the fact that the Rocky Mountain Power Company did
not expect to make as full use of the development as was ex-
pected of licensees of the power commission in general. It un-
doubtedly did not surprise the Rocky Mouﬁtain Power Company
when this factor, peculiar to its own record, was in effect
disregarded by Mr. Scattergood. Mr. Scattergood in fact demon-
strated that the current utilization factor for the Montana
Power Company system was 21%, and that he expected efficiency
of a new plant would he 77%; or a combined factor of 70.07%,
only slightly more than the combined factor of 70% for utiliza-

10/
tion and efficiency used by the Commission.  In any case,



the Rocky Mountain Power Company was in effect held to the
normal formula in general use, and it is certain that other
hypothetical licensees would likewise have been held to the
utilization factor built into that formula. Applicant
Whee ler proposed a higher than normal efficiency factor of
87 1/2% and no separate utilization factor (and an effective
head of 175 feet) with a resulting prime or continuous capacity
of 95,000 horsepower.ll/ This would result, he claimed, from
his rather unusual and optimistic plan to use all prime power
all the time to ser&e an éxclﬁéively industrial load. As
stated aBove, the Hypothetical licensee would undoubfedly have
been held to a combined 70% factor; by the same token, he
probably would not have been pressed to propose any higher
factor., If he had, however, the effect would have been to
lower the unit cost of power. |

There was also substantial agreement between the
Rocky Mountain Power Company and Mr. Scattergood as to the
total annual cost of the project, excluding the Indian rental.
The difference between the Rocky Mountain Power Compaﬁy's
figures of $1,079,680, and Mr.. Scattergood's slight adjust-
ment to $1,077,804 was less than 0.2% and clearly negligible.lg/

There was, of course, a difference of opinion among
the actual parties in 1929-30 as to the proper amount of the

Indian rental. The Rocky Mountain Power Company had made a

nominal offer of $1.00 per produced horsepower, and Wheeler



13/
had offered slightly more--$1.12 1/2 per produced horsepower.

Mr. Scattergood had proposed a significantly higher rental

based on the commercial value of the develoPment attributable

to Trikal property, namely $2.21 per developed horsepower.lﬁ/
All of these proposed Indian rentals had in common the fact

that the actual amount of the total annual rental would depend
on actual development of power at Flathead. The highest pro-
posal, that of Mr. Scattergood, was keyed to the average annual
15-minute peak output of the development. Mr. Scattergood
recognized that sucﬂ a foémulahmighf induce the Rocky Mountain
Power Company, if it became the licensee, to use the develop-
ment for peaking purposes only (i.e. keep the Flathead develop-
ment idle most of the year and use it only when needed to meet
system peak demand.) He therefore proposed a échedule of
minimum rental payments keyed to peak output of Flathead and based
on stated annual locad factors (calculated the same as the overall
Montana Power System locad factor).ié/ Thus during the first year
of the project's operation (but not including the three year
period contemplated as required for construction), thé Indian
rental would be fixed at not less than 60% annual locad factor
"based on the actual peak for 15 minutes." During the second
yvear, the load factor would be increased to 67.5%:; and during
the third year to 70%. For the fourth year of operation and
thereafter, the actual overéll Montana Power System load factor

16/
would be used.



The Montana Power System leoad factor, of course,
varied but, at the time of Mr. Scatte;good's proposal, was
83%.;2/ On the basis of the 83% load factor, Mr. Scattergood
calculated average annual 15 minute peak for the Flathead
development at 97,000 horsepower {(using the accepted B0,500
horsepower figure for continuous plant capacity (.83 -- 80,500
= 97,000)). The resulting maximum annual Indian rental that
could be reached after construction and start-up time and
assuming continued growth of area load sufficient to absorb
th new capacity at Flathead, the locad factor of §3% and a
15 minute Flathead peak of 97,000 horsepower, would he
$l77,905.l§/ But the Rocky Mountain Power Company predicted
aﬁ average annual peak 15-minute for Flathead of only
82,000 horsepower (instead of the 97,000 horsepower derived
by Scattergood).lg/ This figure was derived by dividing .83
(representing the Montana Power Company system load factor)
into 68,000 horsepower, the Rocky Mountain Power Company's
predicted average lcad for the Flathead development based
on the Montana Power Company's system wide utilization factor.
Thus the Rocky Mountain Powér'Company's estimate of the maxi-
mum annual Indian rental that would be reached after construc-
tion and start-up time was not more than $150,200, assuming

continued economic and business growth sufficient to absorb

the Flathead development without deterioration of the utiliza-



tion factor of the Montana Power System. {68,000 X $2.21 =
$150,280). These theoretical maximums could not be reached
for a number of years, of course, and werc dependent on
continued growfh of area load.

in
An apparently more significant difference of

opinion regarding the costing of power which arcse between .
the Rocky Mountain Power Company and Mr. Scattergood at the

hearing in 1929 concerned the method by which annual costs
' 20/

were to be allocated to p;ime or continuous plant capacity.
This difference of approach was in fact less significant than

it might seem, since when the factors referred to above are
taken into consideration, as they would have been by a hypo-
thetical licensee in 1929-30, 'it makes little difference whether
the so-called straight-energy approach used by Mr. Scattergood,
or the so-called demand-energy appracch used by the Rocky Moun-
tain Power Company is used.gléhe result in both cases demon-
strates that a hypothetical licensee would not have anticipated

a loss on the sale of the irrigation project power.

Straight-enerqgy Approach

The Rocky Mountain Power Company had itself used the
so-called straight—energf approach to pricing power in its
proposal for irrigation project power of February 27, 1927,22/
and it continued this approach in the revision of that proposal
dated December 20, 1928.22/ That is, the company proposed to
charge only for energy actually used, and no charge was

proposed for the mere right to demand given amounts of power



at specified times (as is characteristic of the demand-energy
method of allocating costs). Mr. Scattergood guite naturally
concluded from this fact that the straight-energy approach

to calculating the cost of the power involved was a satisfactory
one.gﬁ/ Under this approach the cost of each unit of prime
energy is determined by dividing annual cost by the total
number of units of prime energy to be generated.gé/ In fact
the striight-energy method was an appropriate method, and

in view of the fact that it was the only method considered
when the terms respécting'the"furniéhing of irrigation project
power were drawn up; it was the best method available in 1929-
30 for computing the cost of furnishing the irrigation project
power.gﬁ/

In applying the straight-energy approach, a hypo-
thetical licensee in 1929-30 would have taken into account the
facts substantially agreed to by the actual parties, namely,
(1) the annual costs, and (2) the proposition that such costs
should all be allccated to prime energy, and that no cost
should be allccated to secondary energy which would supply at
least 2,125 of the irrigation projgct load. Furthermore, such
hypothetical licenseerwould have taken into account the figure
for prime or continuous plant capacity produced by the standard
Federal Power Commission formula then in use. PFinally, such

hypothetical licensee would have taken into account that all

proposals for the Indian rental depended on actual power



production which in any event would not reach a maximum of
available load for several years {because of construction

and operationa} start-up time) and thé ultimate amount of

which would depend entirely on prevailing economic conditions.
At the time of the issuance of License No. 5, the system

load of the Montana Power System instead of continuing to grow,
as had been anticipategé/had dropped off sharply (approximately

15% from 1929 levels}.  The hypothetical licensee would

therefore have discounted the estimated cost of the proposed

rentale for hoth construction and sfart~up time and he would
also have adjusted his estimates downward in order to take
into account the already evident serious decline in the area
demand for power. The resulting estimate of annual rental

on a levelized ainnual basis would not therefore have exceeded

the levelized annual cost of the actual fixed rental subsequently
28/

incorporated in License No. 5, or $l36,4i8.

As a result, the hypothetical licensee would have con-
cluded, using the straight-energy method of computing costs,
that furnishing the irrigation project power would net a profit
of approximately 59,500.00.%2/~

Demand-Energy Apprcach

At the Federal Power Commission hearing in 1929 the

Rocky Mountain Power Company for the first time contend ' that
costs should be allocated between demand, or the right a
particular customer to use a given amount of power at « ~ven

time, and energy, or the amount of prime energy in fact to be



used. It thus proposed a separate demand and energy change
for each unit of demand, and each unit of energy consumed,
respectively. For purposes of arriviﬁg at the demand-enerqy
charge, the Rocky Mountain Power Company proposed assigning
40% of costs to the demand capacity of the project it proposed
to construct {i.e., to plant factors actually producing peak
output potential, such as generating equipment, etc.}, and 60%
to energy capacity (i.e., to plant and operational factors con-
tributing to average kilowatt hours of electricity produced,
such as dam and resérvoir; saiaries} etc.).gg/

In deriving the unit cost of energy under this
approach, however, the Rocky Mountain Power Company devided
the 60% of annual costs allocated to energy by 68,000 horse-
power, the figure it derived by applying its proposed excessive
85% utilization factor to continuous capacity.éi/ A hypothetical
licensee would have used the standard formula of the Federal
Power Commission with the much smaller built-in utilization
factor and would have used the resulting 80,500 horsepower as
the prime or continuous capacity of the proposed plant, with
the result that the cost allocated toc each unit of power would
have been appreciablj smaller.

In deriving the unit cost of increments of demand
applicable to the irrigation project load, the Rocky Mountain

Power Company (1) used as the demand capacity of the proposed

plant an average annual peak load figure produced by applying



the Montana Power Company system load factor of 83% to the

2/

assumed prime or continuous capacity of 68,000 horsepower,
and (2) it used 15,000 horsepower as the applicable annual
maximum demand of the irrigation project load.gé/

The hypothetical licensee would not have used an
average figure at all for plant demand capacity, and hence
would not have derived demand capacity from the 68,000 horse-
power "prime" figure produced by applying the Montana Power
Company's peculiar system utilization factor to the prime power
figure préduced by the standard Federal Power Commission formula.
the hypothetical licensee proposing installed capacify of 150,000
horsepower (the installed capacity in fact proposed by actual
applicants) would instead have used 150,000 horsepower as the
demand capacity of the plant, since known watei conditions
were such that the plant could in fact be operated at 150,000
horsepower of output more than 60% of the year.éﬁ/

Finally, the hypothe ical licensee would not have
used 15,000 horsepower for the applicable demand of the irriga-
tion project. It was agreed by the actual parties that the
irrigation project would use 10,000 of the 15,000 irrigation
project horsepower only for irrigation pumping and only for
irrigation pumping and only during the irrigation season, i.e.
for approximately 110 out of the 365 days of the year. Further-

more, it was known that the non-pumping or vear 'round irriga-

tion project needs for power would not egual, much less exceed,



the remaining 5,000 horsepower of the irrigation project
power. The hypothetical licensee, therefore, would not
have attribute@ 15,000 year 'round demand to the irrigatiom
project, and would not have computed demand unit cost on
any such basis. Instead it would have charged for 5,000
horsepower of demand for the whole year, and an additional
10,000 horsepower of demand during the 110 days out of the

365. The annualized maximum demand of the irrigation project
' 110
365

='8,014), instead of the 15,000 horsepower annual demand used

35/
by the Rocky Mountain Power Company.

would thus have been 8,014 horsepower ( ¥ 10,000 + 5,000

As a result, the hypothetical licensee would have con-
cluded using the demand-energy approach for computing costs,
that furnishing the irrigation project power would net a profit

36/
of approximately §3,700.



Footnotes to Findina No. 23

1/ Mr. Spencer, Tr. pp. 90, 92-94.

2/ Id.

3/ Mr. Spencer, Tr. pp. 98-99, 103; See Exhibit 12 of
the RMPC at the 1929 hearings where no cost was as-

signed to secondary energy, Plaintiffs' Exhibit 59.

4/ Mr. Spencer, Tr. p. 87; Scattergood Report, Plaintiffs'
Exhibit 58, p. 10

5/ See reference at Note 3, supra.

6/ Defendant;s Exhibit 13-D-3, p. 40B7; guoted by Mr.
Spencer, Tr. pp. B89-90; See Mr. Van Scoyoc, Tr. pp.
51"527 ‘ '

7/ Defendant's Exhibit 13-B~3, pp. 3652, 4058, 4083.

8/ Defendant's Exhibit 13-B-3, p. 3652.

9/ Defendant's Exhibit 13-B-3, p. 4058.

10/ Scattergood Report, Plaintiffs' Exhibit 58, pp. 12-14.

11/ 1d. |

12/ 1Id., fold out sheet between pp. 46 and 47.

13/ 1I1d., pp. 49~50,

14/ 1Id., pp. 34, 50.

15/ Id., p. 38B.

16/ 1d.

17/ 1d.

18/ Id., pp. 34, 50.

19/ 1Id., fold out sheet between pp. 46 and 47.

20/ Id., p. 44.
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Spencer, Tr. p. i Gallupg, Tr. p. ~?i’:.‘11 T

See Finding 15, supra.

See Finding 24, note 13, supra.

Scattergood Report, Plaintiffs' Exhibit 58, p. 44.
Mr. Spencer, Tr. p. 95.

Mr. Gallupé, Tr., p. 271 et seq.

Defendant's Exhibit 13-B-1, Appendix C.

Beck Report, p. 25 and Appendix C, Defendant's Exhibit
13-B-1. Whole thing about 13-B-9 and its relation to
conclusion. - . —— .

The studies made by Beck Associlates and presented at
the hearing in July 1970 included a calculation of the
profit which would have been anticipated by a hypothe-
tical licensee taking account of all the factors men-
tioned in Finding No. 22, including the use of a sub-
stantial amount of secondary power to serve the irriga-
tion project load. Column 5& of Defendant's Exhibit
13-B-9 shows that a profit of $783 would have been
anticipated by the hypothetical licensee taking into
account that 1,500 horsepower of the annual load of
3,000 horsepower for irrigation pumping would be fur-
nished from secondary power. The larger profit figure
stated in the text is the result of also taking into )
account the obvious fact that 25% of the anticipated 2,%¢¢
£+900. horsepower non-pumping load (an additiomi625
horsepower) could also be served with secondary power.
The higher profit figure is derived simply by using
figures developed fyrxom the evidence by Beck Associates
in the Beck Report, Appendix H (befendant's Bxhibit 13-
B-1) and in Exhibit 13-B-2, and taking account of the
additional amount of 625 horsepower of the irrigation
load that would be served with secondary power. The
calculation is as follows:

1. Average Irrigation Project Load 5,500 hp.
Amount Served with Secondary
Power (1,500 4+ 625) 2,125 hp

Amount Served with Primary
Power 3,375 hp.
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2, 3,375 hp X .746 = 2,518 kilowatts

3. Cost per kilowatt hour 2.30 mills (Defendant's
“Exhibit 13-B~1 Appendix H, Column 5)

4, 2518 kilowatts X B760 (hours in year) X 2,30 mills

= $50,732.27.
5. Revenue 560,500
Less Cost 50,732

5 9,732 profit

[Add to this note additional hkeneficial effect of
Thompson Falls]

Mr. Van Scoyoé, Tr. pp.

RMPC Exhibit 12 at 1929 hearings, Plaintiffs' Exhibit
56. :

Scattergood Report, fold-out sheet between pp. 46 and
47, Plaintiffs' Exhilkit 58.

RMPC Exhibit 12 at 1929 hearings, Plaintiffs' Exhibit
59,

Gallup, Tr. p.

Gallup, ''r. p. ; Defendant's Exhibit 13-B-4.

The Beck studies, as indicated above, in note 29, took
into account that 1500 horsepower of the irrigation
project pumping load would ke served from secondary
power. They did not, however, take into account that
an addiiional 625 horsepower of the 2,500 horsepower
non-pumping load would also be served with secondary
power. The 3375 prime horsepower needed to supply

the irrigation project.locad (see note 29 supra), mul-
tiplied times the unit energy cost of 8.43 per horse-
power in Defendant's Exhibit 13-B-7, column 52, the
total cost allocable to energy in the demand-energy
calculation is $28,451.25, instead of $33,720 shown in
Defendant's Exhibit 13-B-7, column 5A. The difference
between this figure for cost of energy is $5,269. By
subtracting -the small loss of $1,472 shown in column
524, the result is & profit on sale of the irrigation
project power of $3,797.

[Add effect of Thompson Falls]




Finding No. 24

Bgreement with Regard to Indian Rental
Reported to the Secretary of the Interior
and to the Federal Power Commission
(Supplemental Scattergood Memorandum
dated May 14, 1930)

After the close of the hearing on November 9, 1929,
and the filing of Mr. Scattergood's initial report and recom-
mendations in December, the Federal Power Commission recommen-—
ded that the application of thg Rocky Mountain Power Company
for Site ﬁo. 1 be g;antedlrprﬁvide& a higher Indian rental
than=-that—prepesesd satisfactory to the Secretary of fhe In-
terior could be agreed upon.l/ Negotiations between the
company and repfesentatives of the Secretary of Interior
continued for several months thereafter.g/

Mr. Scattefgood reported the results of these
negotiations to the Secretary of Interior in a supplemental
memorandum dated May 14, 1930 {(Supplemental Scattergood Re-
port, Plaintiffs' Exhibit 58, pp. 49 et seg.} Mr. Scattergocod
reviewed studies by the Federal Power Commission, and the
Army engineers (the latter having been requested by the Sec-
retary of the Interior in order to obtain a fresh and inde-

pendent study} and reported that all studies confirmed the

inadequacy of the offers for Indian rentals made by both of



3/

applicants.

The various studies suggestgd three methods for
determining the proper amount of Indian rental. Mr. Scatter-
good, in his earlier report, had sgggested a spot rate of
$2.21 per horsepower produced. The Federal Power Commission
and the Army engineers, as well as the Indian Bureau, had
prepared studies based on a combination of a fixed rental
plus én energy charge. 1In effect, this approach adopted a
minimum fixed rental charge up to a given horsepower of
development, and added an energy charge'for development
above that point at a rate designed to divide revenues in
excess of the company's 8% return between the Indians and
the public through the company under regulation. This plaﬁ
resulted in a constantly deminishing cost per kilowatt hour
to the company and in a steadily rising rate of rental per
horsepower to the Indians. It had the advantage of rela-
tively high Indian income at high rates of power production,
but relatively low Ihdian income in the lower brackets of
poWer output actually advocated as minimum expected develop=
ment to the RMPC at the 192§.héarings.é/ It was in effect
a profit sharing arrangemént which did not avoid but rather
increased the possibility that the licensee might use the

Flathead plant for peaking purposes only, or to furnish a



lower than pro rata portion of the Montana Power Company's
system load. Because of these difficulties, months of nego-
tiations failed to produce an agreement and the profit sharing
was finally abandcned for a third-approach.é/

The third approach which was finally agreed upon
was the flat rental approach. This approach isolatiggithe

Indians' from all business risks (a significant advantage.

indeed in context of the great Depression which had begun

6/

with the market crash in Dctobér 1929) since it provided
an assured, definite and uniform rental "regardless of the
amount of use of the plant by the bureau”, i.e. regardless
of the general business climate or the success or failure

of the Flathead development. It also avoided the difficul-
ties of assuring to the Flathead development its fair portion
of Montana Power Company systea load, and any inducement for
use of the Flathead development for peaking purposes, as
well as any inducement for "starving" the Flathead develop-
ment during high water periods when other plants in the
Montana Power Company system qould carry an increased share
of the load. 1In short, the agreed solution aveided all
problems which would otherwise have arisen from a partner-
ship or profit sharing arrangement between the Indians and

thé“licensee and eliminated all risk to the Indians because



of economic conditions.

provision

The agreement reached took the form of a license
and was as follows:

"Article 30: (a) .The licensee shall pay
into the United States Treasury as compensation
for the use, in connection with this license,
of the Flathead Indian tribal lands annual
charges computed as follows:

(1) A charge at the rate of $1,000 per
calendar month, beginning with the month in
which the license is issued and extending to
and including the month in which the project
is placed- in commercial operation. For the
purpose of the payments under this article,
the beginning of commercial operation shall
be considered as the time when one of the
licensee's generating units shall have been
installed, tested, and demonstrated to be
in suitable condition to produce electric
enerqgy for commercial purposes with a rea-
sonable degree of reliability.

{2) A charge at the rate of 55,000 per
month, beginning with the calendar month next
succeeding the date on which the project is
placed in commercial operation and extending
to the end of the calendar year in which such
commercial operation shall commence.

{3) For each full calendar year from and
after the 1lst of January next fecllowing the date
on which the first unit is placed in commercial
operation, annual charges will be as follows:

>

Per year

For the fifst two vears.....ieevoven-- S 60,000
For the third yvear....ceee e iinseraeans 75,000
For the fourth vear.... . cv v sanssnan 100,000
For the fifth vear..... . oot eesnnn 125,000

For the next five vEETS.. v iisriaanaass 150,000



Per year

For the next five vyears........ e $160,000
For the next five years and/or

until readjustment of the

annual charges payable, here-

under shall have been effec-

ted pursuant to the provisions

of pax.[D) of this article 30...... 175,000

(B) Payments shall be made for each calendax
year within 30 days after the close thereof on
bills rendered by the Commission.

{(€) Pursuant to the provisions of the
act of March 4,.1929 (45.Stat. 1640), all
charges for reimbursing the United States
for the cost of administration of the Federal
water power act have been and are hereby ex-
pressly waived.

(D) The annual charges payable under this
license mey be readjusted at the end of 20 years
after the beginning of opcration under this
license and a periods of not less than 10 years
thereafter by mutual agreement between the com-
mission and the licensee, with the approval of
the Secretary of the Interior. In case the 1li-
censee, the commission, and the Secretary of the
Interior cannot agree upon the readjustment of
such charges, it is hereby agreed that the fixing
of readjusted charges shall be submitted to arbi-
tration in the manner provided for in the United
States arbitration act (U.5.C., title 9), such
readjusted annual charges to be reasonable char-
ges fixed upon the basis provided in section 5
of regulation 14 of ‘the commission, to wit, upon
the commercial value of the tribal lands involved,
for the most profitable purpose for which suitable,
including power development."8/

The full rental of $175,000 per year, reached after

the start-up period, would appear to be based upon the figure



of $177,905 produced by multiplying Mr. Scattergood's recom-
mended $2.21 rental per horsepower time 83% of Mr. Scatter-

good's optimistic prediction of 15-minute peak system load,
" 9 /

i3
OL 80,500 horsepower. The small reduction in ultimate

rental was an appropriate quid pro guo to be given in exchange

for a guaranteed flat rental of the full amount without regard
to economic conditions or actual company operations. More-
over, one of the negotiated terms incorporated into the

final agreement was -that the Montana Power Company, the
parent company of the licensee, would enter into a contract
with its subsidiary, Rocky Mountain Power Company for the 50-
year period of the license to take all of its production of
electric energy except for sﬁch current as was taken by the
United States for the benefit of the irrigation district.

The Montana Power Company agreed to pay for the power taken
on the basis of actual cost, including Indian rental plus 8%
return upon the net investment cost. This gave assurance of
a market for the entire period of the license, and, in ef-
fect, acted as a guarantee that the Rocky Mountain Power
Cdmpany would be able to caf&yfout its obligations inclu-
ding payment of the Indian rental. Undoubtedly these gua-
rantees were considered to be especially valuable in the

dark days of the great economic depress: »n, the advent of



which was then beginning to be appreciated.

The wisdom of Scattergood's decision to recommend
uniform rentals (levelized at $136,000-plus over the 50~
year license)lmay be illustrated by looking at the Montana
Power Company System demand for the year 1932. Based on
Appendix C to the Beck Report, such demand appears to lie
in the neighborhood of 100,000 kw - a sharp drop from the
1926~1927 level of approximately 190,000 kw.lg/ Based on
Scattergood's concept of ?gualntreatment for Flathead, the
annual 15-minute peak for Flatﬁead dﬁring 1932 {(assuming it
were in operation) would not be 97,000 horsepower, but rather
would be approximately 51,053 (computed pursuant to the
equation 190,000:100,000 equals 97,000:X). Using the Mon-
tana Power Company system load factor of 83%, the Indian
rental under such circumstances would be $93;646554l£/ -
more than $80,000 below Scattergood's optimistic projection
of §177,905.

After the results of the negotiations with respect
to Indian rentals had been reported to the Federal Power
Commission, the proposed rentals were studied cérefully by
the Commission's executive secretary and engineering staff.

The Commission staff was of the opinion that the Indian ren-

talé agreed to for use of the Indian lands was reascnable



and adeguate based upon the commercial value thereof for
the most profitable purpose for which suitable, including
12/ '

power and development.  The Commission subseguently is-

sued License No. 5 to the Rocky Mountain Power Company on

May 23, 1930. The license as issued contained the provi-

sions for Indian rentals and for parent company guarantees

which had been worked out with the Rocky Mountain Power

Company and Montana Power Company and reported by Mr. Scat=

tergood in his memorandum’ of May 14, 1930. The license

also contained a provision for power for the irrigation pro-

ject in accordance with the proposition previously agreed to
, 13/ :

by the Rocky Mountain Power Company.

Tn its Tenth Annual Report for the fiscal year
ending June 30, 1930, the Federal Power Commission reported
issuance of License No. 5. On page 222 of the report, the
newly licensed project was described in the following words:

"Description of Project: The project
involved the occupation and use of certain

public lands of the United States, certain

lands of the Flathead Indian Reservation,

and of the Flathead National Forest, to-

gether with all riparian rights appurtenant

thereto which are necessary or useful for

the purposes of the project [,] and water

power rights for power purposes reserved oxr
appropriated for Indian irrigation projects."13/




‘IJ(:"

Footnotes for Finding No. 2%

11/

12/

Scattergood's Supplemental Report, Plaintiffs' Exhibit
No. 58, p. 49.

Id., p. 51 .
Id., p. 49.

See the strenuous objections to the profit sharing
approach raised by the American Indian Defence Asso-
ciation in Def. Ex. 12-B-3, pp. 3489, 3494, 3540,
3565, 3567, 3571.

Id., p. 51

It has been established that, contrary to popular
belief for many years, the stock market crash beginning
in October of 1929 was, in part at least, the cause of
the Depression, and not the other way around. John
Kenneth Galbraith, in his book The Great Crash 1929,
published by Houghton Mifflin Company, Boston, in 1954,
is credited with having established this point. The
accurateness of Galbraith's conclusion has been widely
conceded, according to th: editors of Time in their
introduction to the 1962 paperback edition of The Gruat
Crash 1929° . :

Scattergood's Supplemental Report, Plaintiffs' Exhibit
58, pp. 51-52,

Id., p. 52.

Id., p. 50.

The figuresg developed for 1926 and 1927 from pp. 21-22
of the Scattergood Report do correspond with the graph
in Appendix C to the Beck Report, Def. Ex. 13-B-1l.
51,053 X .83 ¥ $2.21 = 93,646.54.

Scattergood Report, Plaintiffs' Exhibit 58, p. 37 et seq:
Defendant's Exhibit 13—D—5, P- 114.



13/

The original proposition of the Rocky Mountain Power
Company set forth in the memorandum of February 17,
1927 was revised effective December 20, 1928. The
revised agreement made the second 5,000 horsepower
block of the total of 15,000 horsepower irrigation
project demand available for "farm and for sale,"
instead of only for irrigation pumping. Plaintiffs’
Exhibit 41.

The provisions of License No. 5 relating to the irri-
gation project were as follows:

"Article 24. In consideration of the use
to be made of the partially completed Newell
tunnel, the Licensee shall pay into the trea-
sury of the United States the sum of one
hundred and one, thousand_ six hundred and
eighty-five dollars and eleven cents
($101,085.11), such payment to be made
within nine (9) months from and after the
date of this license and to be a part of
and included in the Licensee's net invest-
ment in the project.

* * *

"Article 26. On June 1, 1939, or on
such earlier date as the prodgect works may
be placed in commercial operation, and
thereafter throughout the remainder of the
term of the license, licensee shall make
available, at the project boundary at or
near the Licensee's generating station,
and the United States, for and on behalf
of the Flathead irrigation project or the
Flathead irrigation district, may take
and, having taken, shall pay for, at the
price of one mill pser kilowatt hour:

(1) electrical energy in an amc.nt not
exceeding 5,000 horsepower of demand to

be used exclusively for pumping watex for
irrigation; and (2) electrical energy in

an amount not exceeding 5,000 horsepower

of demand for all project and farm uses and
for resale. Such deliveries shall be made




at such standard voltage as may be
selected by the Commission. The Licen-
see shall also make available, at the
voltage cof the line from which service
is taken, either at the project boundary
at or near the Licensee's generating
station or at some more convenient

place on the project to be agreed upon,
and the United States, for and on behalf
of the Flathead irrigation project or
the Flathead irrigation district, may
take and, having taken, shall pay for,
at the price of two and one-half mills
per kilowatt hour, additiocnal electrical
energy in an amount not exceeding 5,000
horsepower of demand .for all project and
farm uses and for resale.:

"During the pcriod starting June 1,
1934, and ending Ju: - 1, 1939, the licensee
shall make available to the United States
at the project boundary near Licensee's
generating station 5,000 horsepower for
the use of the Flathead irrigation project
cr the Flathead irrigation district, at a
price of 1 mill per kilowatt hour, and the
licensee shall allow credit to the United
States for and con behalf of the Flathead
irrigation project for all sums paid in
excess of this rate for energy used by
the said project from and after June 1,
1934, provided nothing herein shall pre- .
vent The Montana Power Company from as-
serting any valid offsetting claim or
claims for amounts due or hereafter to
become due from the United States or the
Flathead irrigation project by reason of
services rendered or facilities afforded
in connection with the power referred to.

"The Licensee shall install, as a
part of the initial development, two
three~phase transformers, each with a

capacity of at_ least 3,750 kilovolt-
amperes, for the delivery of electrical

energy in accordance with the provisions
hereof, and shall install a third trans-
former at such time as the Commission
may direct. ’



* ES *

"Article 2B. The United States reserves
to itself or to the Flathead irrigation pro-
ject management the exclusive right to sell
power within the boundaries of the Flathead
Indian Reservation, to the extent of 10,000
horsepower to be delivered for use and/or
sale as provided in Article 26 hereof.5/

* k%

"priicle 29. The Licensee shall pay to
the United States reasonable annual charges
for recompensing it for the use, occupancy
and enjoyment of public and reserved lands
{(not including Indian tribal lands) or other
‘property hereinbefore described. The pay-
ment by the Licensee of such annual charges
for any calendar year shall be made tco the
United States at the end of the year, or
within thirty days thereafter, upon bills
rendered or approved by the Commission.

Such charges shall be determined in accor-
dance with the provisions of Regulation 14
of said rules and regualtions of the Com-
mission, and for the purposes of such
determination the prime power capacity of
the project rhall be taken as 80,000 horse-
power." -

The last quotes provision of Article 29 regarding pay-
ment for use of public land and specifically described
other Government property (of which there was none) is
further conclusive evidence that the proviso regarding
payment of rentals for use of Indian lands contained in
Fhe Act of March 7, 1928, did not 1limit payment of con-
sideration by the licensee to payments to be made to
the Tribes. The Tribes considered a partial record of
payments made by the licensee pursuant to Article 29
and included it as a part of footnote 6 to Plaintiffs'
Proposed Finding on Rehearing, p. 168.

Defendant's Exhibit 13-B-5, p. 222.
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I'iy: "ing No. 24

Trikhes Subsequent Consent to
Rental and Irrigation Project Power

Because of the adverse economic conditicons caused
by the great Depression and an almost immediate and dramatic
consequent decrease in the Montana Power Company system's
load, the licensee was unable to complete construction as
contemplated by License No. 5 and a subsequent amendment
thereto.l/ The licensee applied to the Federal Power Commission
far a further extension of time in May of 1935, but the Sec-
retary of Interior declined to approve such extension until
the Tribes, which had assumed powers of self-determination
under the Wheeler-Howard Act, or Indian Reorganization Act
of 1934, ch. 576, 48 Stat, 984; 25 U.S5.C. §§461-474, had
first given their consent. Thereupon the Rocky Mountain
Power Company conferred with the Tribes and obtained their
consent after agreeing, among other things, to pay liguidated
damages and a higher annual rental. Subseguently, an amend-
ment incorporating the agreement obtained by the Tribes was
approved by the Tribes, the Secretary of the Interior and the
Federal Power Commission.on July 17, 1936.2/ This amendinent,
Amendment No. 2, recites the Tribes' express consent and agree-

3/

ment to the annual rental which they were to receive. The



license, as amended, incorporated the provision for a block
of power for the irrigation project. Thus, the Tribes con-
sented to the rentals they now claim to be inadegquate bhe-

cause of the power block furnished to irrigation project.



-
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Footnotes to Finding No. 24

Defendant's Exhibit 13-B~1, p. 11; Tr. p. B6.

Mcontana Power Company v. Federal Power Commission,
U.5. App. D.C. ' . 2d (1969).

The Amendment to Article 30, increasing the annual
Indian rental, was as follows:

fget this from Plaintiffs' Exhibit

No., 13-F-2A (certified copy of _

License No. 5 and all amendments, =i
on file with Ct. Cl.)} e,



e
Finding No. 25

With the Express Approval of, and at
the Recommendation of the Tribes,
Congress Again Expressly Recognized
the Water Rights Reserved or Appropriated
for the Irrigation Project and, in Addition,
Explicitly Acknowledged and Sanctioned
Power Furnished to the Irrigation P.oject
Pursuant to License No. 5 in Compensation
for Grant of Such Water Rights to the
Power Company Licensee as Contemplated
by the Act 8 March 7, 1928.

By the Act of May 25, 1948, ch, 340, 62 Stat. 267,
Congress expressly provided for the manner in which accrued
and future construction costs for the irrigation project's
irrigation and power systems would be determined, allocated
and repaid, and also prescribed the manner in which accumu-
lated and future net revenues of the irrigation preject's power
system would be applied to defray costs of the power and irriga-
tion systems. The costs of the irrigation project's power sys-—
tem not defrayed by application of accumulated net revenues were
made reimbursible only out of future net revenues of the irriga-
tion project power system. Section 2{g) of the Act provided as
follows:
Electric energy available for sale
through the power system shall be sold
at the lowest rates which, in the judge-
ment of the Sectetary of the Interior,
will produce net revenues sufficient to

liguidate the annual installments of the
power system construction costs estab-



lished pursuant to subsection (£) of

this secticn, and (for the purpose of
reducing the irrigation system construc-
tion costs chargeable against the lands
embraced within the project and of in-
suring the carrying out of the intent

and purpose of legislation and repayment
contracts applicable to the project) to
yield a reasonable return on the unliqui-
dated portion of the power system construc-
tion costs, and (for the same purpose) to
yield such additional sums as will cover
the amount by which the wholesale value
of the electric energy sold exceeds the
cost thereof where such excess is the re-
sult of the electric energy having been
obtained on a special basis in return for
water rights or other grants." (Emphasis
added) 1/

The quoted provision was obviously for the purpose of as-
suring that the power system would vield (1) amounts suffi-
cient to reimburse the United States for sums advanced to

the irrigation project to build the system, (2) a reasonable
return on the oufstanding balance of such advances, and (3)

the additional amount of any savings realized pursuant to power
purchased by the irrigation project at or near cost pursuant to
License No. 5. The quoted language of the Act expressly states
that items (2) and (3), referred to in the préceeding sentence,
were intended by applicable legislation and repayment contracts
{an obvious reference to the Act of March 7, 1928, and earlier
legislation relating to repayment contracts as well as to the
repayment of reimburseable costs of the irrigation system, and

not to accrue to the benefit of power users on the project by



way of reduced electric power rates.
Section 2(g) of the Act of May 25, 1948, was, in
any case, an express recognition by Cohgress that the irri-

gation project (1) had water rights which it (2) granted to

the power company licensee of License No. 5 in exchange for

power at special ¥ates, and (3} that such exchange was pursu-

ant to the purpose and intent of the Act of March 7, 1928,

and other pertinent legislation.

The Act 6f May 25, 1948 was actually drafted by
representatives of the Tribes, the Bureau of Indian Affairs,
and the irrigation districts who met together for the pur-
pose of submitting a mutually.satisfactory proposal. More-
over the legislation including the above gquoted provision
was enacted on the specific recommendation of the attorney
for the Tribes who wrote a letter to the chairman of the House
committee for the express purpose of recoxrding the Tribes'

2/

consent and support to the draft of the bill which became law.



The full text of the Aclt of May 25, 1948, ch. 340,

62 Stat. 269, is as follows:

Be it enacted by the Senate ond House of Representatives of the
United Stales of dmerico in Congross assembled, That the vepayment
to the United States of all veimbureable costs herctofore or hereaftor
incurred Tor (he construction of the irrigation and power systemsz of
the Flathend Indian irrigation project in Montana (hereinafter called
the project), including such operation and maintenance costs as have
been covered into construction costs under the Act of March 7, 1998
(45 Stat. 200, 212-213), and supplements] Acts, and including the
unpaid operation and mainlenanee costs for the irrigation seasons of
1920 and 1027 which are hereby covered inlo consfruetion costs, shall
be accomplished as preseribed by this Act, notwithstanding any pro-
vision of lnw to the coulrary. ‘

o Swe. 20 (a) All costs heretofore or hereaflter incurred for the con-
struction of the irvigation systewn shall be allocated to the Mission
Vi ovke divisions of the project in proportion ta the
umeunt of sucl costs incurred for the respeclive benefit of cach of
these divisions.

(b) The net revenues heretofore and hereaficr sceumulated from
the power system shall he determined by deducting from the gross
revenues the expenses of operating and nmuintaining the power system,
and the funds neeessary to provide for the ereation and maintenance
of appropriate reserves in accordance with seckion 8 of the Act of
Angust 7, 1946 (G0 Stat. 8953 31 U. 8. C., scc, 725s-3).

(¢} The deferved obligation established by the Act of May 10, 1026
(44 Stai, 453, 464—166), for repayment of the per acre costs of the
Canns division in exeess of the per acre costs of {he Mission Valley
division shail be determined on the basis of ihe cosis heretofore
ticiired for the construction of those divisions, and shali be liquidated




Trom the net revenves orefofore neemnndated Trom [he power svelen,,

(1) The raminder of the nel revenues herotolore weennilged
Tromy the power system shall be applicd to reduce the sehbnrealle
costs herctoTore incurved {for the construction of the Posier systong,
and_the reimlnosabile costs hereiofore inevrred Tor the eonstictinng
of the irvigation system {exclusive of the deferred oblgntion Tor il
excess costs of the Gunag division) as wlloeated nmony the sevee)
divisions pursuant fo subsection (a) of this scetion, M propoviion
to the respeetive umounts of cach of the foregoing eategorivs of cos(s,

(e} The reimbursable cosis herelofore incurred for the eonsérie.
tion of the fvvigation systam of each division of the project and no
vepaid through the credits provided for in subsections (¢) and (d)
of this subscction shall be schedaled Lfor repayment in ann jneiall-
ments of approximutely cqual ameunt, in n manner which will pro-
vide for lignidution of such costs over a period of [ifty years from
January 1, 1950.  “Lhe reimbursable costs hereafler incwred for the
construction of the irvigation system shall he added fo the schedule
of repayments established porsuant to this subsection by inerensing
the amount or the number, or bath, of the annual installmenis matur-
ing afler the inenrrence of such costs, in a manner which will provide
for their liquidation within a period not exceeding the nseful life of
the works involved, or not exceeding (ifty years from the time when
the additionnl costs ave incutred, whichever peviod is the lesser.  Eacls
annual installment chall be dstribated over all frvigable lands witlin
the division on an equal per acre basis, and the costs so chareed agninst
any parcel of lands within the division shall constitute o Grst lien
thereon under the Act of May 10, 1920 (44 Stat. 4562, 464-460), Upon
the maturity or prepayment of any annual installmoent, the amount
of the installment shall be reduced by deducting any sumg included
therein which are chargesble to lands on which the collection of con-
struction costs is then deferved under the Act of July 1, 1022 (47 Stat.
564; 25 U, 8. C,, see. 386n), or which ave chargeable to other lands
and have been already repaid to the United States.

(f) The reimbursable costs heretofore incurred for the constriction
of the power system and not repuid througl the eredits provided for
in snbsections (c) and (d) of this subseetion, or through other erediis
from the revenues of the power system, shall be scheduled for repay-
ment in annual installments of approximately equal wmount, in a
manner which will provide for liquidation of such costs over a period
not exceeding the remnining useful life of the power system ns o whole,
or not exceeding fifty years from January 1, 1950, whichever period
is the Jesser. The retnbursable costs hevealter incurred for the con-
struction of the puwer system shall be added to the schedule of repay-
ments established pursuant to this subscetion by inereasing the amount
or the number, or both, ef the annual installments maturing after the
incurrence of such costs, in a manner which will provide for their
hquidation within a period not exceeding the nsefu? life of the works
involved, or not exceeding fifty years from the time when the addi-
Ltional costs are incurred, whichiever period is the lesser, IZach annual
instatlment shall be zepaid to the United Stales solely out of the
revenues from {he power system,

(g) leetrie encrgy availuble Tor sale throngh the power system
shall be sold at the Jowest vates which, in the judgiment of the Sceretary
of the Interior, will produce net revermes suflicient to liquidate the
annual imstallments of the power system construction costs established
pursuant to subscetion () of this seetion, and (for the purpose ol
reducing the ierigalion system construction cests chargeable against
the fands embraced within the project and of insuving the carrying oul
of the inlent and purpose of legislation and repuyment contraels



applicalile {o the praject} fo yield aorensotable relurn on e unligai-
dated portion of the power system constraction costs, and (for (e
garne purpuse) (o yickd suchadditionnd sions e will cover the mmennt.
by which the wholeanle value of the clectvic onerey gold exceeds the
cost therent where auel exeess is tie resolt ol the electvie enerey hav-
g been obtuined o wospecial hasls inovebuen for wider vights or other
grunis,

{(h) Al net revennes hevealtor scemmulated Trom (he power system
shall bo applied annually to the Tollowing purposes, in the following
order of priovity:

(1) To liquidate all matured instelments of the schedule of repay-
ments for consbrucelion costs of the power system; :

- (2) o liquidate all matured inztallments of the sehedule of repay-
ments for construction costs of the ivrigation system of ench division,
on an equal per acre basis for all irvizable lands within the division;

(3) To Liquidale nnmatured installments of the schedule of repuy-
ments for construction costs of the power system which will mature
at a date not later than the maturity of any unliquidated installment,
of irvigadion systom construction cosis;

(4) Fo liqmidate mmnatured instalhuents of the schedule of repay-
ments for construetion costs of the rrigntion system of ench division
which will mature at a date prior to the maturity of any unliquidated
mstalliment of power system construction costs, on an equal per acre
basis for all irrigahle Jands within the division

(6) To liguidaie congiruction costs chargeable against Indian-
owned lunds the collection of which is deferred under the Act of
July 1,1932 (47 Stat. 5643 25 U. 8. C., see. 886a) ;and

(6) 'Folignidate the annual operation and maintenance costs of the
irrigation system. -

(1) In applying net revenues from the power system to the
annual installments of irrigation system constrnction costs for any
division of the project under the preceding subsection, allowance
shall be made for any construction costs deferred under the Act of
July 1, 1052 (47 Stat. 564; 26 U. 8. C., sec. 886}, or already repaid
to the United States which have been deducted from sach install-
ments under subsection (e} of this section, by distributing the net
revenues available for sueh application over all irrigable lands within
the division on an equal per acre basis, and by applying the net
revenues distributed to the lands chargeable with the construetion
costs that have been so deferred or repaid, in wmounts proportionate
to the deductions made on acconnt of such costs, to any then unpaid
or subsequently assessed costs of operating and maintaining the
rvigation system which are chargeable against the same lands,

(1) Any matured installment of irrigation system constraction
costs, or portion thereof, which is not liquidated at or beforo its
maturity through the application thereto of net revennes from the
power system under subseetion (h) of this section ghall be repaid to
the United States by an assessment aguinst the lands chargeable with
the construction costs included in the instaliment, Such vepayment
shall be deferred for any period of time that may be requisite to
provide for the assessment and collection of such costs in conformity
with the laws of the Stute of Montana, but shall he completed
within {wo yeawrs alter the maturity of the installinent concerned.

Sze. 3. The repayment adjustments provided for in seelions 1 and 2
of thiy Act shall not become eflcetive unless, within two yeavs after
the approval of thig Act, the irrigation districts embracing lands
within the project not covered by trust or restricted patenis have
entered into contracts satisfnciory to the Secvetary of the Interior,
whereby such districts (1) obligate themselves for the repayment of




(he constrnetion costs chirgeable eninst adlinrianbic Fands embiraeed
within the districts conbraeting (eschnsive of Todipn-ownaed Inods oy
which thoe collection of vonstruction costs is deferred) fo the extent
and in the manner preseribed by seetions 1ound 2 of this ety (2)
comzent Lo seh revisions in the Timits of cost for the project, ov any
division {hereof, as the Seerclary and (he distriets contracting My
mulially agree upon in oerder {o facilitate the making of needued
improvements and extengions Lo the Drrigation and pewer systass;
(3) provide for redetermination by the Secretary of the irrvigable area
of e project, or any division thereof, and for the exclusion of hunds
from the project, with the consent of the holder of any wafer rights
that would be canceled by such exclusion; and (4) muke sueh other
changes in the existing repuyinent contracts as the Secretuvy and the
distriets contracting way mutually sgree upon for accomplishmant
of the prupozes of this Act.  In ovder to facilitate the commencement
of repuyment at the carliest practicable time, such contracts may pro-
vide Tor adjusting the maturity dates or amounts of the annu: ! install-
ments in a manner whicl will ultimately pluce the vepayment schedules
on substantially the sane basis as though such contraets had heen
entered inte prior to their nctusl exeention, butb not earlier than
Junu-vy 1, 10490,

See. 4. Unpaid eharges for operation and maintenance of the irriga-
{ion system which weve assessed prior to Mpy 10, 1026, ngainst any
lands within the project, amounting to a sum not exceeding $40,549.89,
and unpaid charges due from consumers fov electrie energy sold
through the power system between July 1, 1831 und June 5U, 1942,
amounling to a sum not exceeding $2,185.16, ave heveby eanceled. Tho
cancellation of the operation and maintenance charges shall be
reported in the yeimbwrsable accounts renderved to the Comptroller
General of the United States, pursuant to the Act of April 14, 1910
(36 Stat. 269, 270; 25 U, 8. C., sec. 143), as deductions from the total
indebieduness of the project without regard to the fiseal years in which,
or the appropriations from which, the expenditures were made.

Spe. 5. There is hereby anthorized to he appropristed, out of any
funds in the Treasury not otherwise appropriated, the lollowing sums,
for the Tollawing purposes, to be reimbursed to the United States as
hereinafter provided : :

(a) The sum of $64,1G1.16, with interest thereon at the rate ol 4 pev
‘eentum per annum from hay 18, 1916, and the swn of $400.88, with
interest thereon at the same rate from December 1, 1025, to be used to
yepay the Confederated Salish and Koatenai Tribes of the Flathead
Rezervation in Montana the balance remaining due them under the Act
of May 18, 1916 (30 Stat. 123, 141). The aggregate principal amonnt
of $64,570.56 so repaid shall be added to the construction costs af the
project and shall be reimbursable.

(L) The sum of $400,000 io he deposited in the United States Treas-
ury {o the eredit of the Confederated Salish and Keotenat Tribes of
{he Flathead Reservation in Montang; of whieli sum one-half shall
be in full setilement of 113 claims of said tribes on account of the past
use of tribal Jands for the physical works and fucilities of the irvigation
and power systems of the project, or for wildlife refuges; and the
ofher one-hialf ghall be in Tull payment to said tribes for a permancnt
casetent fo the Tnited States, 16s gyantees and assigne, for the eontinu-
ation of uny wid all of (he foregaing uses, whetlier Leretnlore or hore-
pfter initinled, upon the trihal Iands now used o veserved Loy the
foregoing purposes. Thie said fribes shall lave the riohit to use such
tribal lands, and to grant leases v concessions thereon, Tor any an¢l
all purposes not inconsisfent with soch permanent easoment. The
ainonnt deposited i the ‘Tregginty purssant to thiz snbsection shall be
added 1o the consbruction cos(s of The project and shall be reimbursable.



() The s af S1U00.000 (o continee e conslyuetion of the brrig-
Gion nd poseer sysfeins of The project. Amounis expended piorsunnt
o this sibecetion sSadh hendded to the construction cosls of the project
and shal] Teoveinshuesalle.

() No expeiditire stall he mude from my approprintion granted
upder (he nuthovizations contained iy {his seefion unt Gie vepayinend
of all relmbur=nble construction costs incurred through soeh expendi-
are has been seenved by cuntracts conforming Lo the requirancnts of
seclion 3 of this Act.

Sie. 6. In cach fisea! year commencing after the approval of {his
Act fov whiclun appropriation of the power revenues from the projeet
is made in an indelinita amount pursiant to section 3 of the Act of
Aungust 7, 1046 (60 Stad, 8955 31 U, 8. C,, see. 720s-3), the power
revenues so approprinted shall be aveilabie, to the extent of not to
exceed 76,000 for the parpese, in addition to those other purposes
now vequired ov permitted by Juve, of making such improvements and
exlensions to the power system as tho Sveretary of the Interior may
deem requisite for the provision of eleelrie sevice to persons whose
applications for such service could not otherwise bhe complied with
in due course of husiness, Awounts so expeuded shall be added to the
unmatured portion of (the veimbursable construction eosts of the power
system in aceardunce with subseetion 2 (f) of this Act, so a8 not to
reduce the net power revenues pvailable for application under sub-
secdion 2 (h) of this Act.

Sro. 7. Consistent with the tmms of the repaymené contracts here-
tofore or heveafter oxecuted, the Sceretary of the Interior is hereby
anthorized to issue such publie notices fixing construction costs and
apportioning construction charges, {o enter into smch contracts, to
malke such determination: to effect such adjustments in project
aceounts, to preseribe such regulations, and to do such other acts and
things ns may be neeessary or appropriste to iecomplish the purposes
of this Act. :

Sro. 8. All Acts or parts thereof inconsistent with the provisions
of this Act are hiereby repealed.

Senate Report No. 1234, Defendant's Exhibit B-B-14.
This exhibit shows that the attorney for the Tribes,
urging passage of the bill and recording the Tribes'
consent and support, was set out in full in both
the Senate and the House Committee reports accompa-
nying the bill.
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Finding No. 2§

~Ihe-Tribes. Have-.Recently-Advocabed--and-
"the Federal Power Commission has
Recently Held that the Tribes
are Entitled to Only 42.13% of
the Commercial Value of the
Kerr Development at Tribal Site No. 1.

The Tribes, having been organized on Octeober 28,
1935 as the Confederated Salish and Kootnai Tribes of the
Flathead Reservation, pursuant to the Indian Recrganization
Act of June 18, 1934, filed a petiticn in 1952 for readjust-
m@gt of the Indian rental for

3 - J 3
2te Mo, 1 pursuant to Section

o EA RN

(

10(e) of the Federal Power Act. The Tribes claimed that +the
Federal Power Act superceded the provision for readjustment

of rentals by agreement or, if necessary, arbitraticn, in-
corporated in Article 30(d) of original License No. 5. Ac~-
tion on the petition of the Tribes was deferred by the Commis-

1/

sion pending a decision in the Third Unit case. = After the

final determination of the Third Unit case by the Court of

Appeals for the District of Columbia on January 25, 1962,
efforts to negotiate a readjustment of the annual charges
resumed but again failed. Therefore, on March 29, 1965 the
Federal Power Commission ordered a hearing on the readjust-

2/

ment. On October 4, 1967 the Federal Power Commission



3/

issued an opinion and order readjusting annual charges.  Al-
though the Commission adopted a somewhat different method

for arriving at the commercial value of the development

at the Kerr site (adopting the "profitability method"ﬁ/in

lieu of the "division of the net benefits method" used by

the Commission in the Third Unit case) the Commission ad-

hered to the view that the Tribes contributed only a portion
of the resources involved in the development and hence were
entitled to a rental reflecting that portion of the benefits.
Actually in this latest decision in point, the Federal Power
Commission attributed only 42.13% of the resources contri-
buting to the development to the Tribes.

The figure 42;13% was arrived at by the Commis-
sion in the following manner: the land underlying the
dam and power plant structures (i.e., the dam site), and
the water flowing by that site unrelated to Flathead storage
(i.e., natural stream flow at the site plus releases from
the upstream Government development at Hungry Horse), were
assigned a value of 68.5% of the total. This was on the
theory that a run-of-the-river installation at the dam site
using only natural stream flow plus regulated releases from
Hungry Horse would produce 68.5% of the power which could

be produced at Kerr. Since the Tribes owned the land at



5/

the dam site, but did not own the water, and since value

was divided 50-50 hetween the land and water, the Tribes
were aeadited by the Commission with 34.25% of the value

of the development on account of their ownership of the

dam site. Since storage in Flathead Lake would account for
the remaining 31.5% of the value of the development attri-
butable to natural resources, and since the Tribes were
credited with_owning the land underlying one-half of the

lake but none of the water in the lake, the Tribes were

credited with 1/4 of this 31.5%, which was rounded up to

8

o

The figure 42.13% is the sume of 34.23% attributable
to the dam site and 8% attributable to the Tribes' interest
in Flathead Lake.

The above theory of allocating a porticn of the
value of the development to the Tribes was based primarily
upon the expert testimony of Mr. Sporseen, an expert witness

6/

whose testimony was offered by the Tribes.
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Footnotes to TFinding No. 286

1/

Under the terms of the amendment of July 17, 1936 which
were agreed to by the Tribes, the licensee was to in-
stall two units totaling over 150,000 horsepower, instead
of the original three units totalling 150,000 horsepower
which had bheen proposed originally. The first of these
units was installed and placed in operation in May of
193%; the second was placed in operation in May of 1949,
Montana Power Co. v, F.P.C., 112 U.5. App. D.C. 7, 8,

298 ¥. 2d 335, 336 (1962).

On December 3, 1951, application was made by the licensee
for an amendment to License No. 5 which would authorize
the construction of a third generating unit at the Kerr
Site. Id. The Tribes objected to the issuance of a
license for the third unit unless provision was made in
License No. 5 for payment by the licensee of reasonable
additional compensation to the Tribes for the additional
uses proposed. Negotiations failed to produce agreement
and the licensee, by leiter dated December 1, 1954, re-
quested a hearing on the matters as promptly as possible.
Additional efforts to negotiate a settlement failed and
the Commission, by order dated April 17, 1958, ordered

a hearing on the issues involved, including a determina-
tion of additional amount of annual charges, if any, for
the use of the Indian Tribal land, as ;roposed in the
application for a third unit. 22 F.P.C. 502, 505 (1959).
The hearing was held June 24~30, July 9, and September 22-
23, 1958. Montana Power Co. v. F.P.C., supra, 298 F, 2d
at 336-337. After considering various theories, some of
which recognized that the Tribes contributed only approxi-
mately 50% of the resources of the development, the hearing
examiner in his initizl decision awarded the Tribes an
additional $50,000 annually. 22 F.P.C. 504 (1959). The
initial decision of the examiner was adopted by the Commis-—
sion on September 18, 1959 (22 F.P.C. 502) and sent, by
letter dated September 28, 1959, to the Secretary of the
Interior for his approval pursuant to the Act of March 7,
1928. On January 15, 1960 the Assistant Secretary for
Public Land Management recommended to the Secretary of

the Interior, and on January 22, 1960, the Secretary of
the Interior approved, appointment of a committee from

the Department of Interior to study the decision of the
Federal Power Commission. This committes reported its




findings tc the Secretary on February 18, 1960, Plain'
tiffs' Exhibit 54. The committee recommended a some-
what higher additional rental than that approved by
the Federal Power Commission, using an approach which
included as one of its key factors the proposition
that the Tribes owned about 50% of the land and water
resources contributing to the development. 1Id. The
committee's exact words were the following:

"The committee is convinced the Indians

own approximately 50% of the overall power
site which includes the power house site,

the revier to Flathead Lake and the south
half of Flathead Lake, although documenta-
tion of this latter is lacking." Plaintiffs'
Exhibit 54, p. 6.

The Triles' ownership of the southeast one-half of the
land underlying Flathead Lake was documented in United
States v. 5,677.94 Acres of Land, 162 F. Supp. 108 (D.
Mont. 1958). )

The com: ittee concluded that another 50-50 division of
the value of the third unit was regquired because cne-half
of the value of the third unit was attributable to the
existing two u.-its in conjunction with which it would

be operated. Hence, the Tribes were credited with 25%

of the value added by addition of the third unit. Plain-
tiffs' Exhibit 54, pp. 6-7.

On March 9, 1960 the Acting Secretary of the Interior
wrote a letter to the Federal Power Commission adopting
the committee's report. On May 19, 1960 the Federal
Power Commission ordered a reopening of the hearing
before the examiner so that the views of the Department
of Interior could be taken into consideration. The
hearings were reopened and were concluded on July 11,
1960. The examiner reaffirmed his initial opinion by
opinion dated November 3, 1960. Thereafter, the Commis-
sion adopted the approach of the Committee of the Depart-
ment of the Interior in a final decision dated January 30,
1561. The Commission's actions were affirmed by the
United States Court of Appeals for the District of Colum-~
bia on January 25, 1962.



2/
3/
4/

F.P.C. €47 (1965}.

F.P.C., 766 (1967}); Defendant's Exhibkits 13-D-8.
While the validity of the method used in 1930 for de-
termining the commercial value for the Tribes' Site
is not involved in this litigation, since the Tribes
have made no effort either to allege or prove that
they received less than their share of the commercial
value other than as a result of the furnishing of
power to the irrigation project, it is nevertheless
worthy of note that the "profitability method" credited
the Tribes only with profits retained by the license.
The method adepted in 1930 by the Federal Power Com-
mission and the Secretary of Interior for arriving at
total commercial value included not only amounts re-
tained by the company but also benefits passed out to
the public through rates. Thus, the theory used by
Mr. Scattergood for determining the commercial wvalue
of the Flathead project was more faverable to the
Tribes than that adopted by the Federal Power Commis-
sion in its most recent decision in point. Likewise,
Mr. Scattergood credited the Tribes with 50% of the
total value thus derived, whereas the Commission
credited the Tribes with only 42.13%.

It is to be noted that the Federal Power Commission

in this most recent decision relating to the Flathead
development did not credit the Tribes with any interest
in the water of I'lathead Lake and Flathead River. Mr.
Scattergood and others at the time of the issuance of
License No. 5 credited the Tribes with their Wintexs
Doctrine water rights consisting of some portion, con-
siderably less than all, of the water power rights in
the waters of the Flathead River and Flathead Lake:
namely, water power sufficient to supply pumping of
irrigation water. See Scattergood Reperit, Plaintiffs'
Exhibit 58, p. 33. Failure by the Federal Power Com-
mission to attribute any of the water power to the
Tribes as distinguished from land value attributable
to the presence of water power, may account for the
fact the Federal Power Commission only attributed
42.13% of natural resources to the Tribes, whereas

Mr. Scattergood credited the Tribes with 50% of the
natural resources involved in the development.



Mr. Van Scoyvoc also testified for the Tribes at
the hearing on the Readjustment of Rentals. It
will be noted that his attributicn of ownership
of the land and natural water power at the dam
site to the Trikes was specifically rejected by
the Commission in favor of Sporseen's view that
the Tribes owned only the land at the dam site.
Sporseen and the Commission weighted the value
of the land at the dam site heavily hecause of
its critical’location with relation to water,
but the Tribes were not credited with ownership
of the water or water power itself.

Id., p. 783. The following are excerpts from the opinion
deal with the question of the allocation of a portion of
the value of the development to the Tribes:

This brings us to considering the appropri-
ate percentage of the commercial value of
the Kerr project which should be allocated
to the Tribes by virtue of the ownership of
related lands and (waters). Similar to the
figures in the first step, there are widely
varying recommendations ranging from 25 per-
cent by Staff, Woy and Seymour to 57.53 per-
cent by Van Scoyoc.

Before describing the various methods, it is
helpful to understand the three factors accoun-
ting for the value of the Kerr project. These
three factors are the dam site (owned by the
Tribes), Flathead Lake (the proprietary inte-
rest which is equally divided between the
Tribes and Montana Power), releases from
Hungry Horse, (respecting which neither Mon-
tana Power nor the Tribes have any proprietary
interest). During critical water conditions,
Kerr generation totals 1069 MW months: 161 MW
months by Flathead Lake storage; and 657 MW
months by Hungry Horse storage.

The method used by Staff (which also forms a
part of certain of the recommendations of other
parties) is denominated ag the sharing of net



benefits method. This method assigns 50 per-
cent to the developer for taking the risks
assocaited with developing the site. The dam
site and Flathead Lake are considersd as a
unikt. Since the Tribes own one-half of Flate
head Lake, their portion is said to be one-half
of one-half, or 25 percent of the net benefits.
This was the method nominally followed by the
Commission in the third unit case.

There are further objections. Staff's
method assigns 50 percent of the net value to
the developer., Since we are using Van Scoyoc's
profitability method, Montana Power's risks,
such as they are, are fully reflected in the
rate of return element of project costs which
were deducted from the project revenues in de-
termining the project's net benefits. &addi-
tionally, this method lumps the values attri-
butahle to natural stream flow, Flathead Iake
and Hungry Horse, and fails to weigh the in-
terests of each party in these three principal
contributors to the Kerr Project.

The Secretary has shown the strange and
illogical results this method can produce by
applying it to other situations. (1) If the
Tribes own all of the land underlying the gene-
rating site and lake bed, they receive half of
the net benefits, and the Company receives half;
(2) if, as in this case, the Tribes own all of
the generating site land and half of the lake
bed, they receive 25 percent of the net bhenefits
and the Company, 75 percent; (3) if the Tribes
own all of the generatincg site lands but none
of the lake bed, they receive one percent of the
net benefits, while the Company receives 99 per-
cent; (4) 1f the Tribes own none of the genera-
ting site lands but half of the lake bed, they
receive 24 percent of the net benefits and the
Company, 76 percent; and (5) if the Tribes own
none of the land underlying the generating site
but all of the lake bed, they receive about 49
percent of the net benefits and the Company 51
percent.



In none of the gituations described
above dces the Company own any land within
the project. Yet it may receive from 50 per-
cent te 99 percent of the net benefits. In
the first three situations the Tribes own all
the land underlying the dam and powerhouse.
Yet they may receive from one percent to 50
percent of the net benefits. But in the last
two situations, even though they own none of
the power site lands, the Tribes may receive
from 24 percent to 49 percent of the net bene-
fits. The unreasonableness, inconsistency, and
inequity of these divers results are directly
attributable to the failure in the method em-~
ployed to properly distinguish between land
underlying the dam and powerhouse and land un-
derlying the lake bed.

With one exception, we believe Montana
Power has cxpressed the mosl appropriate concept
for making the allocation in its brief opposing
exceptions. It there criticizes the allocations
of Mohler as conceptu: lly wrong becausz power
value requires an inseparable combination of both
land and water. The same criticism is also appli-
cable to Van Scoyoc's method, at least insofar as
it allocates the value of the dam site exclusively
to the Tribes. Montana Power states: MIf the
combination of land water is to be used as a
basis for sharing a net benefit, some grouping of
land ownership and water associated with that land
ownership must be made."

This is precisely what Sporseen has done, and
we believe his method to be the most reasonable of
those advanced in this proceeding. The only dif-
ference between what Sporseen did and what Montana
Power argues relates tc Hungry Horse. Sporseen in-
cluded it. Montana Power would not on the bhasis
that none of the land required to develop Hungry
Horse storage i1s owned by the Indians and because
headwater payments are made by the licensee. Re-
garding the latter, headwater payments were de-
ducted in computing the benefits, so that point



is not meritoricus. Regarding the former,
we think Hungry Horse should bhe included
because thelvalue of a palcel of realty
depends not only on its intrinsic worth,
but also upon its location relative to
other realty. Thus, land adjacent to the
intersection of two interstate freeways is
more valuable for commercial purposes than
an identical parcel of property on a little
used secondary road. &And the property on
which Kerr is located is similarly more
valuable by reason of its location relative
to Hungry Horsze. To close our eyes to Hun-
gry Horse would be to fail to recognlze the
value of Kerr.

Accordingly we adopt Sporseen's 42.13
percent allocation figure which, when ap-
plied to Van Scoyoc's computation of profi-

tability of $2,254,286 produces annual charges

of $949,731, which we will round off to
$950,000.00.



Finding No. 28

The Expert Testimony Presented at

the July 1870 Hearing by the Tribes
was Restricted to Conclusions Based
on Untested Underlyving Assumptions,
and was Therefore Largely Meaning-
less in Context of the Issues Presen-
ted in This Case.

At the hearing in this case held before. the
Commissioner on July 28-29, 1970, the expert witness
presented by the Tribes, Mr. Melwood W. Van Scoyoc,
testified on direct examination concerning the present
values uéing alternative discount factors, of the two
figures developed by the Rocky Mountain Power Company and
Mr. Scattergocd as the purported out-cf-pocket loss to the
power company in furnishing the irrigation pro: zct power. o
He then explained the mathematics of the development of
these two supposed cost figu:es.g/ Mr. Van.Scoyoc did not
evaluate the separate components of the two mathematical
computations.g/ For exampie, in his discussion of the Rocky
Mcuntain Power Company's calculation of cost based on demand
and energy factors, Mr. Scattergood did not even mention the
60,000 horsepower maximum demand figure by which costs

4/

allocated to demand capacity were divided.  Similarly, Mr.



Van Scoyoc did not discuss the validity of using that figure

instead of the actual proposed installed capacity of 150,000

e

horsepower.zilt may be said that Mr. Van Scoyoc's testimony
was based entirely on the figures actually used and the calcu-
lations made at that time, without any evaluation or analysis
of the derivation or wvalidity of the figures used.

Mr. Van Scoyvoc was then asked whether he had én
opinion as to which of the two methgds of determining the cost
was the more logical and realistic.“/ Mr. Van Scoyoc was
never asked whether either method wés an appropriate method,
or even whether either method was accurately applied. He
was never asked and never testified that either method as
actually applied was in fact logical or realistic.

Mr. Van Scoyoc did testify that the method used by

| ofle, SO0
the company (producing the larger loss figur?P was‘E%? more
logical and realistic of the metheds used in 1929-30.. He
based this solely upcn the‘fact that the company had allccated
costs between a demand factor and an energy faCtor.E/ Mr.
Van Scoyoc defended such a method of "allocating costs as opposed
to the straight energy basis employed prior to the hearing by
the Rocky Mountain nger Company and by Mr. Scattergood, as a

general proposition; however, Mr. Van Scoyoc did not relate

the validity of the method in general tc the particular manner

in which the demand energy method was in fact used by the powel



company in 1228-30, or to the Flathead project specifically.
Mr. Van Scoyoc then undertook to establish the limits
of the cost difference which could result from the demand
energy load factor relationshipfg/For this purpose, it is of
interest, that Mr. Van Scoyoc used 97,000 horsepower (72,750
kilowatts) as the demand capacity of the proposed facility.lﬁ/
Mr. Van Scoyvor offered no justification for this figure, and
did not explain why he did not use the 80,000 horsepower
figure use: by the Rocky Mountain Power Company in 1929, or why
he did not use the actually prcposed plant capacity of 150,000
horsepower. 1In this connection, it should be noted that Mr.
Scattergood's 97,000 horsepower figure, which Mr. Van Scoyoc
described as "the peak or maximum output of the Kerr plant" as
estimated by Mr. Scattergood, was in fact a figure purporting to
represent the "Peak load of plant on basis of 83 per cent
annual load factor.”;g/ In other words, it did not purport to
be a peak output figure at all, or the amount of energy which the
proposed plant was capable of producing. Instead it was an
annual average figure stated by Mr. Scattergood on a talle
and neither used nor in any way related by him to computations
of demand energy cost. Obviously, it is inappropriate to
use an average annual figure for maximum demand for the

facility in computing cost on a demand energy basis. This fact



Wwas acknowled%ed by Mr. Van Scoyoc himself during crosg-
examination.iﬁ/

In any case, Mr. Van Scoyoc derived what he called
the maximum cost that could be assignable to the irrigation
proiect by obtaining the ratio of energy to be sold to the
irrigation district (11,190 kilowatts) to this average
annual load factor figure (72,750 kilowatts), or 15.38%. He then
applied this percentage to the total annual cost of §1,262,246.00
(including an unlevelized Indian rental of $177,905, which is,
of course, a grossly overstated figure in view of construction
and start-up time, and the limitations on the maximum rental
imposed by reason of the area system load factor of B83% of

18/ 15/
prime powelr ) arnd obtained a maximum cost of $194,133.00.
It should be noted that in addition to using an averages annual
load factor figure, instead of a plant capacity peak output
figure, and a grossly overstated Indian rental, Mr. Van Scoyoc
also assigned cost to secondary powelr, something which even
the Rocky Mountain Power Company had not done.lg/ If the
appropriate peak output figure of 150,000 horsepower (112,500
kilowatts) had been used, and if a levelized Indian rental
had been used, and finally if the use of secondary energy

had been taken into account and only prime power of 4,000

horsepower (3,000 kilowatts) had been used, then this so-called
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maximum cost would have been only $ }Zélfllxlwﬁﬂi._ﬂ

Mr. Van Scoyoc then proceeded to compute what he
called the minimum costs which could be assigned to the '
irrigation power if a straight energy approach was used.lﬁ/

In so deoing, Mr. Van Scoyoc again grgs;ly overstated the Indian
rental costs to the secondary poweff%gj As a result he
produced a so=-called minimum cost of $85,820.00. This figure
was within a few dollars of the amount computed by Mr. Scatter-
good, since Mr. Scattergeod also failed to levelize Indian
rentals and "for the sake of conservatism" treated secondary as
having a cost aszociated with it. If the proper figures are
used to reflect levelization of Indian rentals and the use of

secondary power at no cost, Mr. Van Scoyoc's computed minimum

costs assignable to the irrigation preoject power would have

been §$ @312[1/.09 20/




Mr., Van Scoyoc then applied the company's
demand-energy method, to Mr. Scattergood's figures, including,
again without explanation, Mr. Scattergood's figure of 97,000

horsepower (72,750 kilowatts), for maximum demand, thisg time

od 2L
inaccurately calling it "peak demand for the Kerr plant". =

In fact this figure, as is shown above, was average load figure.
In this computation as well Mr., Van Scoyoc grossly overstated
Indian rentals and did not take into accourt that a portion

of the irrigation project power would be secondary and he
obtained a figure of §$129,136.00, which, he ways, is
$6,136.00 in excess of the cost calculated by Mr. Cochrane in
1929.22/ Mr., Van Scoyoc did not mention that he, unlike Mr.
Cochrane, failed to take into account secondary power with
which no cost is.associated and otherwise used figures quite
different from Mr. Cochrane's.gg/ Hence Mr, Van Scoyoc's
comparison of his figure with Mr. Cochrane's was somewhat
misleading. If levelized Indian rentals and thé use of
secondary power had properly been taken into acceount, then

the cost produced by use of Scattergood's figures and the

company's method would bhe $ , a figure some

24/

5 below the cost calculated by Mr. Cochrane.



In general, it may be said that all of Mr. Van
Scoyoc's computations, by which he either parrotted or
supposedly "tested" the computations made in 1929, are
based upon unexamined and untested erroneous assumptions
embodied in the figures used. TFor this reason Mr. Van Scoyoc's
figures are essentially meaningless in the context of the
issues presented.

Since Mr. Van Scoyoc had not testified, and had not
been asked to testify, concerning any relationship which might
exist between the cost figures developed by the RMPC and Mr.
Scattergood in 1929, and the amount of Indian rentals, the
Commissioner asked appropriate guestions beginning at page 73

of the transcript. Mr. Van Scoyoc testified that in his -
25/

opinion any cost established would reduce the Indian rental.

When the Commissioner asked him by how much, Mr. Van Scoyoc

, i1 Some Wiy
responded that it would dependﬁon the amount of the cost to the
26/

company. The Commissioner then asked whether Mr. Van
Scoyoc's testimony in Mr. Van Scoyoc's opinion indicated the
amount of that cost. Mr. Van Scoyoc's answei was "My testimony
indicates that the amount that Mr. Cochrane computed is a

better measure of that loss than the amount that Mr. Scattergood

24/
computed, for the reasons that I explained in my téstimony."



It is obvious that Mr. Van Scoyoc did not wayt to assume
responsibility for the figures produced by either calculation

as to which he had testified, but wished to restrict his

testimony to a theoretical preference for a demand~energy
approach, aé opposed to a straight energy approach. A clear
indication of his reason for wishing thus to mstrict his testinmony
is the larger figure which this testimeony supports

indirectly, which was, according to Mr. Van Scoyoc's own
testimony, based upon an invalid application of the demand

2%/

enerqgy method.



Footnotes to Finding 28

6/
7/
8/
9/
10/
11/

12/

Tr., pp. 46-51
Tr. pp. 51-56

Contract the careful and detailed analysis and evalua-
tion of these components performed by R. W. Beck and
Acssociates, expert witness for the Defendant. Defen-
dant's Finding No. 27, supra.

Tr., pp. 51-52.

Mr. Van Scoyoc does testify, however, that the possible
actual output of the development would substantially

prime power "if all available water were utilized through-
out the year up to the plant's hydraulic capacity . . ."
Tr. p. 59. -

Tr., p. 56

Id,

Tr., pp. 57-58.

Id.

Tr. p. 60 et seq.

Tr. pp. 58, 60

Scattergood Report, Plaintiffs' Exhibit 58, fold out

page.

Tr. pp. 68-69, Mr. Van Scoyoc testified as follows:

Q. I meant to ask why on your testimony you gave a
clear analysis, we understand there from that, of
the split between demand costs and energy costs.
How do you translate those into unit costs?

A, You are referring to the demand unit costs, so
many dollars per kilowatt of demand?

Q. Yes.



A, Well, you would divide the demand -- the cost
that you have assigned to demand by the number
of demand units, the number of kilowatts, of
whatever you want to use: the kilowatts of
output, potential output of the plant, the prime
power output, the average output. You could get
a different cost,; depending on which one you use.

Q. What is the most commonly used principle?

A, Well, . if we were determining the demand cost --
or if you were determining the unit demand cost
for a hydroelectric plant, you could -- I find
it a little hard to say "commonly used," because
they both are used -~ you would take the cost
that you have assigned to capacity or demand,
and divide it. You would divide it by the peak
output of the plant. You would divide it, and
that would give you a unit demand cost, so many
dollars per kilowatt. -

You could alsoc divide it by the average output
of the plant, and you would get a so-called
demand cost. I con't think it would be the
true demand cost for a hydroelectric plant, but
it could be done that way.

MR. SULLIVAN: I believe that will be all the
cross—-examination.

Scattergood Report, Plaintiffs' Exhibit 58, p. 38.
Tr. p. 60.

Tr. p. 60. Mr. Van Scoyec in fact ignores the fact
that secondary energy is involved by using, without
analysis, the figures used by Mr. Scattergood. Mr.
Scattergood intentionally assumed that secondary was
involved despite his knowledge to the contrary "for

the sake of conservatism." Mr. Scattergood, of course,
stated his assumption. Scattergocd Report, Plaintiffs'
Exhibit 58, p. 44. .

To Mr. Van Scoyoc, the portion of total
annual costs applicable to the irrigation project would
be the ratio of 11,190 kilowatts to 112,500 kilowatts,



9.9%. Application of this percentage tec the total

annual cost of $1,262,246 produces a cost of $126,224
This 1s the maximum cost attributable to

the irrigation project power [Wote: the above does

not make allowance for levelized Indian rental; this

will further reduce this maximum. ]

Tr. p. 60.

He did so simply by using unexamined figures lifted
from the 1929-30 record.

Again paraphrasing Mr. Van Scoyoc, if it is assumed
that all Kerr plant annual costs are energy-related,
then the portion applicable to the irrigation project
would be the ratio of 3,000 kilowatts to 60,375 kilo-
watts, or 5%. Application of this percentage to the
total annual costs of $1,262,.246 would produce a cost
of $63,112. -

Tr. p. 61
14.

Id.



Finding No. 29

Assuming There Would or Might be Some Loss
in Furnishing Power to the Irrigation Project,
and Assuming that Valuable Water Rights
of the Irrigation Project were not Involvead,
the Evidence Establishes that any Such Loss
Could have been Easily Recouped by the
Hypothetical licensee Through its Rate Structure
so that the Anticipation of the Loss Would have
had no Practical Impact on the Amount of Indian
Rentals Such Licensee Would have been Willing or Able to Pay.

The evidence establishes.that any loss or cost
of the magnitude which conceivably could have been anticipated
by a hypothetical licensee in 1929-30 could guite e@gily have
been passed on to rate payers as a cost of Service.i/ The
amount of any individual customer's rate attributable to such
cost would be so & :@all as to be clearly negligible as far

2/

as the customer would be concerned.” It is clear that the
actual parties in 1929~30 had this fact well in mind.é/ Thus
there is no practical possibility whatever tﬁat the cost or
loss, if any, that might have been anticipated by a hypothetical
licensee could have had any impact on the amount of Indian

rental such hypothetical licensee would have been able or willing

to pay.



Fococtnotes to Finding Neo. 29

1/ Mr. Spencer testified as follows concerning this fact:

. Even if a hypothetical licensee were to conclude
that he would suffer an annual loss on account of
furnishing the 15,000 horsepower to the Flathead
Irrigation Project, what effect, 1if any, would such
conclusion have upon the amount of rentals such
licensee would have been willing to pay to the
Tribes?

A. In my opinion, there would be no effect.
Please exXplain.

A, Any hypothetical licensee of the Kerr Project
would have been subject to regulation as a public
utility. Under public utility regulatory concepts
then -~ and indeed now -- considered applicakle,
the licensee would have been entitied to eaxn its
full return (then at 8 percent in Montana) on the
Kerr Project and to include in its cost of service
for the project all reasonable and prudent expendi-
tures made in connection with the project. Since
the licensee was required in the license to furnish
the 15,000 horsepower of demand to the United States
for the Irrigation Project, there can be no doubt
that the full cost of furnishing such power would
be included in the licensee's cost of service.
Furthermore, the revenues which the Rocky Mountain
Power Company would be permitted to receive would
likewise include the revenues from the Flathead
Irrigaticn Project. The balance of costs would have
to be made up from revenues received from the Mon-
tana Power Company. If the sale of energy to the
Flathead Irrigation Project had not covered the share
of costs associated with supply of power to the pro-
ject, the rates to the Montana Power Company would
be slightly higher than they would otherwise have
been. .

Q. Igs there any evidence contemporaneous with the con-
sideration and issuance of the license for the Kerr
Project to support your opinion that the full loss
would (or at least could) have been passed on to
the licensee's ratepayers and thus not have had any
impact upon the licensee?



A. Yes. In the case of Rocky Mountain Power Company
itself, Mr. Scattergood, on page 45 of his report,
addressed himgelf to this problem. After deter-
mining --erroneously, as we have shaown -- that the
Rocky Mountain Power Company would suffer a loss
of approximately $25,000 per annum on accecunt of
furnishing the power blocks teo the Flathead Irriga-
tion Project at the specified rates, he recommended
that the intercompany price to be paid by Montana
Power Company to Rocky Mountain Power Company be
raised so as to relieve Rocky Mountain Power Company
completely from the impact of any loss.

Q. Please explain exactly how Mr. Scattergood's procedure
was intended to work.

A, The Rocky Mountain Power Company was a wholly-
owned subsidiary of the Montana Power Company.
Under its application and the license as ultimately
granted, Rocky Mountain Power Company was to be
obligated by contract to deliver the entire output
at Kerr, except for the power delivered to the
Flathead Irrigation Project, to Montana Power
Company. Mr. Scattergood had determined that
Rocky Mountain would be assured of recovering its
full cost of service at Kerr, including a return
at B percent, if the intercompany price {the price
to be paid by Montana Power to Rocky Mountain) were
fixed at 2.387 mills per kilowatt-hour, or $15.60
per horsepower for prime power. That was the price
determined without taking into account the loss
allegedly to be incurred on account ¢f the furnishing
of the power blocks to the irrigation project. Im-
plicit in his computations is the delivery of secon-
dary energy to the Montana Power Company at no charge.
Mr. Scattergood recommended that the alleged loss be
passed in toto by Rocky Mountain to Montana Power
and thence to Montana Power's ratepayvers throughout
its system through the simple device of raising the
intercompany price to 2.439 mills per kilowatt-hour
for prime energy, or $15.94 per horsepower. As Mr.
Scattergood stated, by such raising of the intercompany
price,



L}

the 15,000 horsepower for the irrigation
project can be sold at the prices guoted and the
Rocky Mountain Power Company will still have its
full average revenue of 2.387 mills; i.e., $15.60,
which will enable it to pay the undiminished Indian
rental of $2.21 and preserve 1ts own 8 per cent
return."”

Despite this analysis, however, if Rocky Mountain
Power Company or any other prospective licensee of the
Kerr Project had not been faced with the alleged
prospect of a loss on account of furnishing the
power blocks to the irrigation project (which, as
you have shown in your report, was not in fact a
realistic expectation), would not it have been willing

to pay higher rentals to the tribes for use of their
lands?

No. As I have explained, a regulated public utility

is entitled to include in its cost of service --

and thus pass on to its customers —-—- only such ex-
penditures as are reascnable and prudent. Consequently,
neither Rocky Mountaln nor any other prospective
licensee of the Kerr Project would have been entitled

to pay as Indian rentals any sum beyond the fair value
of the use of their lands for power development, that
is, the fair power value of their lands. Therefore,

if the Indian rentals were fixed in a manner designed

to compensate the tribes fully for the use of their
lends for power development, the existence or non-
exlistence of a loss on account of the furnishing of powe:r
to the Irrigation Project would be totally irrelevant.
Mr. Scattergood recognized this principle, since he
fixed the Indian rentals without regard toc the furnish-
ing of the power blocks to the irrigation project and
then, as I have pointed out, suggested that any loss
occasioned thereby be compensated for by adjusting

the intercompany price to account for the furnishing

of the power blocks to the irrigaiton project. Ac-.
tually, even assuming the hypothetical loss presented

by Mr. Scattergood, he developed the fact that such

loss would only increase the intercompany price from
2.387 mills per kilowatt-hour to 2.439 mills per kilo-—
watt~hour, an increase of only about 2 percent.” 7.

i
I



Mr. Spencer's assumption that any licensee would he

a public utility is, as a pracktical matter, probably
correct in view of the Federal Power Commission's duty
to serve the public rather than special interests in
awarded licenses for valuable power developments.
Nevertheless, any non-public utility weould be even

freer to its costs through rates than a publicly
regulated company which would at least have to prove
its costs. B8uch a non-public utility would also have

generally lower costs since it could build distribution
facilities directly to its industrial customers' plants
and dispense with a distribution system to serve the
public at large. Thus it could easily recover its
actual out-of-pocket costs and still under sell a
public utility competitor.

Mr. Van Scoyoc testified as follows on cross examination:

Q. Now I'd like to call your attention to page 45
of the Scattergood report and ask you: Isn't
it a fact thalt Mr. Scatteirgood ~- contrary o
what I believe you have stated in your testimony --
that Mr. Scattergood, himself, concluded that
even if there were a loss incurred by a licensee
in furnishing power to the irrigation project,
there would be no effect on the rentals -- the
amount of the rentals -- because the simple way
to handle this would be to adjust the intercompany
price upward by a small amount, namely, to 2.439

mills?
A, That is right. Mr. Scattergood indicated that --
well, they can -~ the Montana -- or as far as

Rocky Mountain Power Company is concerned, why,
they can collect this from the parent Montana
Power Company, and presumably Montana Power
Company would in turn collect it from the rate-
payers. But while this would make Montana Power
whole, it would certainly deprive the Indians of
something.

Q. Well, on what basis do you say it would deprive the
Indians of something?



Because I think the Indians, as I had previously
testified, would have been able to secure a higher
rental had this cost of the furnishing power to the
irrigation project not been made a burden.

Well, isn't it a fact -~
On the licensee.
Pardon me.

Isn't it a fact that the slight increase in the
intercompany price would have had a very negligible
effect on the rate-payers of the Montana Power
Company?

COMMISSIONER WOOD: Mr. Grenier, your guestion

assumes that we are dealing only with the Montana
" Power Company and Rocky Mountain Power Company.

I am not inclined to permit this line of inquiry

to go any further unless you can show me that it

has some relevance to what's before me.

MR. GRENIER: Well, Mr. Commissiocner, if we can

get an answer to this particular question, depending
on what the answer is, then I would ask about any
hypothetical licensee, and then I'll be finished.

COMMISSIONER WOOD: All right. I will permit it,
giving it such weight as it deserves.

THE WITNESS: Well, so far as the rate-payers of
Montana Power Company, a figure of -~ even in

those days a figure of 60,000 or 62,500 additional
revenue, when spread among all the customers of the
company, would have keen, of course, a very small
fraction of a percent, so far as their individual
cost of power. I certainly would agree with that.

BY MR. GRENIER:

And would this not be true of any hypothetical
licensee who would be subject to regulation hy
some public body?

Yes, i1f the output was to be sold to the public,

the same situation would prevail. - “L‘i“



3/ Mr. Scattergood focused directly on this point in his report.
See e.g., Scattergcod Report, Plaintiffs' Exhibit 58, pp.
45, 50.



Finding No. 30

Assuming Some Impact on Idian Rentals
Resulting from an Anticipated Loss, the
Impact was Entirely Justified by the
Valuable Rights Received in Exchange for
Such Loss, and the Tribes Clearly are not
Entitled to Recover such Loss, or any
Amount in any way Related Thereto.

The Tribes, as they have framed their complaint, have
the burden of proving that every consideration paid by the licensee
of License No. 5 by right belongs to the Tribes. This has been
the Tribes' contention throughout this litigétion. Since the
evidence establishes that the irrigation project contributed
valuable water power rights for which it is entitled to be cohpenm
sated by the licensee, the Tribes must lose. Since the evidence
establishes that the irrigation project was entitled to somé
compensation, and the Tribes by framing the complaint precluded
themselves from showing, and have made no effort to show that

reccived

the compensation in fac?ﬁby the irrigation project was excessilve,
|

the Tribes have entirely failed to establish a right of recovery.



