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July 21, 2017 

Congressman Rob Bishop 

Chairman, House Committee on Natural Resources 

United States House of Representatives 
123 Canon House Office Building 
Washington, D.C.  20515 

RE:   July 13, 2017 Oversight Hearing on Section 5 of the Indian Reorganization Act 

Dear Chairman Bishop, 

On behalf of the Montana Land and Water Alliance (MLWA), I respectfully submit these comments to 

the House Committee on Natural Resources, Subcommittee on Indian, Insular and Alaska Native Affairs 

relevant to the Oversight Hearing Comparing 21st Century trust land acquisition with the intent of the 

73rd Congress in Section 5 of the Indian Reorganization Act, held on July 13, 2017.  We appreciate the 

Committee’s attention to this matter, and respectfully request that these comments be placed in the 

record of that hearing. 

We bring to the Committee’s attention the circumstances of Lake County, Montana, within which 

resides the first Native American Tribes to sign the IRA in 1934, the Confederated Salish and Kootenai 

Tribes (CSKT) of the Flathead Indian Reservation.  The Flathead Reservation was allotted to Indian 

individuals and families in 1904 and then opened to settlement by Presidential Proclamation in 1909. 

Congress authorized the construction of a federal irrigation and power project in 1908 to serve all 

citizens including the Tribes and to foster the development of the region of the Flathead River. 

In passing the IRA in 1934, we believe that Congress intended to both foster the self-determination of 

the Tribes and to protect non-Indian citizens who had settled the area at the invitation of the United 

States.  Sections 3 and 5 of the IRA explicitly protected non-Indian land holdings and forbade the 

government from purchasing any land within a reclamation project on an Indian Reservation.  Section 5 

of the IRA required that the federal government would own rights or property purchased by a Tribe in 

trust for that Tribe, providing a level of security and oversight regarding the actions of Tribes in relation 

to surrounding non-Indian communities.   The relevant portions of the IRA citing these protections are 

noted below. 

The Indian Reorganization Act of 1934 (IRA) contained important safeguards for homesteaders and 

settlers that legally settled on reservations that are embodied in both Sections 5 and 3 of the IRA. We 

assert through example below that the misuse of or failure to adhere to these sections of the IRA is 

causing harm to private property, county and local government, and the economic continuity of 



communities within which Indian reservations are found and the IRA is in effect. The relevant sections of 

the IRA are presented below: 

SEC. 3. 
The Secretary of the Interior, if he shall find it to be in the public interest, is hereby 
authorized to restore to tribal ownership the remaining surplus lands of any Indian 
reservation heretofore opened, or authorized to be opened, to sale, or any other form of 
disposal by Presidential proclamation, or by any of the public land laws of the United States: 
Provided, however, that valid rights or claims of any persons to any lands so withdrawn 
existing on the date of the withdrawal shall not be affected by this Act; Provided further, 
that this section shall not apply to lands within any reclamation project heretofore 
authorized in any Indian reservation (Emphasis added)

SEC. 5. 
The Secretary of the Interior is hereby authorized, in his discretion, to acquire through  
purchase, relinquishment, gift, exchange, or assignment, any interest in lands, water rights 
or surface rights to lands, within or without existing reservations, including trust or 
otherwise restricted allotments whether the allottee be living or deceased, for the purpose 
of providing land for Indians… 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69 Stat. 
392), as amended (Added by Public Law 100 581, title II, sec. 214, Nov. 1, 1988) shall be 
taken in the name of the United States in trust for the Indian tribe or individual Indian for 
which the land is acquired, and such lands or rights shall be exempt from State and local 
taxation (Emphasis added)

In sum, by Section 3 of the IRA, Congress intended to keep in place all the homestead, reclamation, and 

other settlement laws and the property purchased and settled through those acts as it consolidated the 

remaining surplus lands on reservations that had not been allotted.  We assert that Section 3 applies 

also to the federal withdrawals of land for reservoir sites and irrigation infrastructure associated with 

any reclamation project on Indian reservations.   

Section 5 of the IRA makes it clear that any property or rights purchased under the auspices of the IRA 

“shall be taken in the name of the United States in trust for the Indian tribe”. In other words, the federal 

government owns any property that is purchased by the Tribe under the IRA, including any property 

purchased under Section 17 of the IRA. 

While the bulk of concerns expressed by witnesses in this Committee’s hearings on the IRA have 

involved the land-into-trust acquisition process and its impact on local county and state tax bases, our 

concerns have more to do with not following the provisions of the IRA.  Specifically, we cite the 

following: 

• The federal government is failing to protect “lands within a reclamation project” because it 

allows other federal agencies, for example, Bonneville Power Administration and the U.S. Fish 

and Wildlife Service, to purchase lands for the Tribes inside existing federal reclamation projects 

within an Indian Reservation.  This removal of land from a federal irrigation project disrupts 



water delivery, negatively affects operation and maintenance revenue, and negatively affects 

agricultural production.   

• In September 2015, the CSKT purchased the largest hydropower facility in Montana, Kerr Dam, 

under Section 17 of the IRA. The Kerr Dam is an integral part of a federal irrigation project that 

was constructed for all citizens, not just the Tribe. According to Section 5 of the IRA, which was 

not superseded by Section 17, the title to the dam and water rights should be taken in the name 

of the United States in trust for the CSKT.   

o However, the CSKT have claimed sole title ownership of the dam without the United 

States and the Interior Department has failed to take the property and rights into trust.  

The deed to the dam and its properties are in the name of the CSKT alone. This is a 

direct violation of Section 5 of the IRA. 

o The title documents claim ownership of all lands beneath the reservoir reserved by the 

United States for irrigation and power purposes, a direct violation of Section 3 of the 

IRA. 

o Control over the Kerr Dam without United States oversight has given the CSKT the 

power to raise electric rates, to deny irrigators a low-cost block of power that was part 

of the original intent of the Flathead Irrigation and Power Project, and to control the 

lives and economies of non-Indian citizens who have no representation in Tribal 

government. 

In our circumstance, the Department of the Interior has failed to enforce the protective provisions of the 

IRA and has allowed the Tribes to improperly seize lands within a federal reclamation project and to gain 

control over major federal infrastructure that drives the economic engine of Lake County.  

Our understanding and support of the IRA is rooted in its original intent---to provide a basis for Tribal 

self-determination and self-governance.  We do not believe that the intent of Congress in passing the 

IRA was to give the Tribes control over non-Indian citizens, economies, or federal infrastructure 

designed for all, nor to drive economies to ruin. 

While we have highlighted only a few problems with the IRA and its operation in Lake County, Montana, 

we would like to bring to the Committee’s attention several other questions that should be evaluated 

along with the provisions of the IRA. 

1. Indian water settlements.  Can an IRA tribe claim sole ownership of all water, infrastructure, and 

a federal irrigation project in the context of the IRA and excluding the federal reserved rights 

provisions of the Winters Doctrine?  As a subset of this question, can an IRA tribe claim 

ownership of water rights off the reservation without the United States? 

2. Federal Irrigation Projects.  Can an IRA Tribe, and the Bureau of Indian Affairs, renege on or 

disrupt federal laws establishing, constructing, and managing a federal irrigation project, 

changing its purpose away from irrigation? 

3. Treaties and the IRA.  What is the relationship between treaties and the IRA?  Did the IRA 

implement the treaties, supersede them, make them irrelevant to modern-day tribal self-

determination? 



Having presented very briefly the background and context of the issues we bring before the Committee, 

we respectfully offer some suggestions for both the amendment and implementation of the IRA as an 

Attachment to this document. 

Again, we wish to thank the Committee for studying the Indian Reorganization Act, and believe it is 

appropriate that Congress step in to assist local communities in addressing how we move forward in the 

context of laws that are either unenforced or have unintended consequences in their lawful 

enforcement.  The circumstances presented in Lake County and with the CSKT provide a perfect 

opportunity for a case study and potential field hearings. 

Thank you for your consideration. 

Sincerely, 

Catherine Vandemoer, Ph.D. 

Chair, Montana Land and Water Alliance 

Attachment 

Cc:   Congressman Doug LaMalfa, Chairman, Sub-Committee on Indian, Insular and Alaska Native Affairs 

        Congressman Greg Gianforte 

        Senator Steve Daines  

        Secretary of the Interior Ryan Zinke 



ATTACHMENT 

Recommendations on the Indian Reorganization Act Clarification 

Montana Land and Water Alliance 

Section 3. 

That valid rights or claims of any persons to any lands so withdrawn existing on the date of the withdrawal shall not be 

affected by this Act; Provided further, that this section shall not apply to lands within any reclamation project heretofore 

authorized in any Indian reservation 

1. Congress should clarify that “land within any reclamation project on an Indian reservation” includes private 

property that today is within and served by the same reclamation project, and enact a provision that land cannot be 

purchased and taken into trust by any federal agency for an IRA tribe that is an integral part of a federal 

reclamation project, including land set-aside for storage of water or the water rights themselves. 

a. With reference to the issues presented herein, the United States and Tribes may not purchase and take 

land or water rights into trust for the CSKT that are within or associated with the Flathead Irrigation Project.  

This includes Kerr Dam and the lands beneath and water of Flathead Lake. 

2. Congress should clarify for federal agencies that the provisions of the IRA are applicable to an IRA Tribe in the 

context of any settlements, litigation, or other discussions involving the ownership of natural resources, including 

water. 

a. With reference to the issues presented here, Interior agencies must comply with all aspects of the IRA and 

existing federal statutes regarding the operation of federal projects within an applicable Indian reservation. 

3. Congress should prohibit the acquisition of property, facilities, or rights by Tribes organized under the IRA, such as 

the Kerr hydroelectric facility, that serves populations or receives funds or taxes from outside of their own tribal 

population. 

Section 5. 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69 Stat. 392), as amended (Added by 

Public Law 100 581, title II, sec. 214, Nov. 1, 1988) shall be taken in the name of the United States in trust for the Indian tribe 

or individual Indian for which the land is acquired, and such lands or rights shall be exempt from State and local taxation

1. Congress should clarify that all property or rights acquired under the auspices of the IRA Section 17 or otherwise is 

immediately transferred into trust and should establish a reporting mechanism on such transfers. 

a. Regarding the circumstances here: 

i. The title to Kerr Dam should be transferred to the United States in trust for the CSKT as dictated by 

Section 5 of the IRA and operated to meet its long standing federal legal obligations 

ii. The Interior Department should work with the state of Montana to make up revenue lost to Lake 

County    

2. Congress should require that the agencies conduct economic and environmental assessments of, and provide direct 

oversight to agencies where the acquisition of land, water rights, or facilities that serve and impact communities 

outside of the tribal population is contemplated.   

a. Regarding the circumstances presented here: 

i. The U.S. must replace the income lost to Lake County from the taking of the project into trust of 

approximately $1.2 million dollars 

ii. The U.S. must ensure the continuity of the operation of Kerr Dam and the Flathead Irrigation 

Project system and uphold its contracts with citizens for water delivery and power.  


