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July 8, 2020 

Senator John Hoeven, Chairman                              
Senate Committee on Indian Affairs                                    VIA ELECTRONIC TRANSMISSION
883 Hart Senate Office Building 
Washington, D.C.  20515                                                 

Re:  Comments Submitted for Correction of the Record:   June 24, 2020 SCIA Hearing on S. 3019 

Dear Senator Hoeven: 

The Montana Land and Water Alliance (MLWA) respectfully submits these comments to correct the 

record of the SCIA hearing on S. 3019, the Montana Water Rights Protection Act held on June 24, 2020. 

The comments herein incorporate in full and by reference our previous testimony submitted to the 

Committee electronically on June 22, 2020.1

While we recognize that the Committee could only hear little more than an introduction to the seven (7) 

bills including S. 3019 presented on June 24, even the brief testimonies of Senator Daines and Interior 

representative Deputy Assistant Secretary Petty (IDAS Petty) require correction inasmuch as both have 

minimized the overall impact of S. 3019 on Montanans and its significance for the water rights of and 

state water administration in the western states represented by members of this Committee.2

Importantly for this Committee, S. 3019 is the most significant legislation affecting  federal reserved 

water rights on Indian reservations since the 1908 Winters decision and will forever change the 

landscape of Indian and non-Indian federal reserved water rights proceedings in the western United 

States.3 Unless this fact rises to this Committee’s attention and it exercises its jurisdiction over S. 3019, it 

will be impossible to control any future Indian water settlement from taking the water resources of 

citizens, seizing national monuments, and controlling critical federal infrastructure of the west. The 

precedent will have been set in Montana. 

Correction of the Record 

Failure of SCIA Hearing to Examine S. 3019.  The June 24 SCIA hearing did not include or examine the 

entire scope of S. 3019, and left aside the most important, controversial, and precedent-setting 

component of the Daines-Tester bill: the Montana-based Confederated Salish and Kootenai Tribes 

(CSKT) Compact (CSKT Compact), which was incorporated in only one sentence of S.3019.  Indeed, 

Senator Daines correctly referenced this divisive and “most polarizing issue” in his opening statement: 

1 Testimony of the Montana Land and Water Alliance before the Senate Committee on Indian Affairs, S. 3019, 
Montana Water Rights Protection Act, May 2020. Hard copies were express mailed to the Chairman and each 
member of the Committee on June 1, 2020. 
2 Ibid, note 1.  Supporting information for these assertions is found in the testimony, but more importantly, has 
been available to Senator Daines and his staff for more than one year. 
3 Ibid note 1. As discussed on pages 6-9, the U.S. claims in S. 3019 have expanded from its original claims filed in 
the controlling Abell litigation in 1979. The original 1979 claims fell within the Winters Doctrine; the water claims in 
S. 3019 do not and thus we suggested the Committee conduct another Field Hearing as it did in 1979. 
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In Montana, we have an old saying, whiskey is for drinking and water is for fighting.  In 
settling the century old Confederated Salish and Kootenai Tribe, or the CSKT water dispute 
has been no different.  For years, this has  been a polarizing issue in Montana.

Yet, this ‘most polarizing issue in Montana’, the CSKT Compact, was incorporated into Senators Daines 

and Tester S. 3019 simply by reference, with those polarizing issues completely intact and unresolved. 

These are the problematic legal, constitutional, and due process issues discussed in the lengthy MLWA 

testimony submitted to this Committee.  Because the Senator does not disclose the nature of the issues 

that have divided and continue to divide Montana, or how he has resolved them, and has studiously 

avoided meeting with anyone whose opinion differs from his own or with the people who are impacted 

by these issues, it is not clear how the Senator has been working 

in the U.S. Senate to resolve this dispute, negotiating with the tribe, local leaders, farmers 
and ranchers, state legislators, county commissioners, the administration, and other key 
stakeholders to find a solution.  One that permanently settles the CSKT water dispute, 
protects the water rights of all Montanans, and avoids costly litigation. 

Instead the Senator pivots to use an unrelated legal case to suggest the ‘solution’ the Senator has 

crafted will avoid the same outcome to farmers and ranchers  within the federal Flathead Irrigation 

Project in Montana as the farmers and ranchers in the Klamath Basin: 

In November of last year, a federal circuit court found that the senior water rights of the 
tribes in their treaty to protect fisheries are paramount.  In fact, the farmers and the 
ranchers in Oregon and Northern California went through eighteen years of costly litigation, 
and after all that time and money and uncertainty, the court sided with the tribes in a 3-0 
unanimous decision.  

In fact, just yesterday, the United States Supreme Court denied hearing an appeal to this 
case, and effectively upheld the lower court’s opinion that in stream flow rights to protect 
fisheries are covered under the Winters Doctrine.  That decision provides additional context 
as to why we are here today. We have a constitutional duty to bring resolution to the CSKT 
water dispute, helping the tribe quantify and realize the water they are entitled to under the 
Hellgate Treaty as well as 100 years of federal court precedents. 

The use of a Tribal federal reserved water right for instream flow or other purposes is well established 

law, and indeed the CSKT have had existing sufficient instream flow throughout the reservation and 

within the federal Flathead Irrigation and Power Project since 1985.  In the Northern California-southern 

Oregon Klamath basin, irrigation flows were reduced because of the Endangered Species Act (ESA) 

requirements, not the Winters Doctrine.  In contrast, the Daines-Tester bill transfers the bare legal title 

of the Flathead Project irrigator’s water rights from the U.S. on behalf of the FIPP project users to the 

U.S. on behalf of the CSKT, and then reduces irrigation water supply by 40%-70% unrelated to fishery or 

ESA needs. 

There is no equivalence--moral, constitutional, legal, hydrological, or physical--between the “farmers 

and ranchers in Northern California and Oregon” and the farmers and ranchers within the Flathead 

Irrigation and Power Project.  Thus, the failure of the Committee hearing to include the CSKT Compact in 
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its discussion of S. 3019 provides no basis to assume Senator Daines has indeed “permanently” settled 

anything. 

The Daines-Tester S. 3019 is not a Federal Reserved Water Rights Settlement within the framework of 

the Winters Doctrine.  The major flaw in S. 3019 is that it is not a federal reserved water rights 

settlement for the CSKT consistent with the Winters Doctrine and applicable law.  This again reinforces 

why the Committee must examine the CSKT Compact at the base of the S. 3019 before advancing S. 

3019 in any way.  The fact that both documents contain extensive United States and Tribal non-Winters 

Doctrine-based off-reservation water claims with a time-immemorial priority date is THE issue that has 

made the CSKT water settlement the most “polarizing issue in Montana”.4

Rather than acknowledging the controversial off-reservation claims within S. 3019’s base CSKT Compact, 

the Senator notes the off-reservation claims filed by the CSKT across 2/3 of the state of Montana after

the Montana legislature ratified the CSKT Compact.5

Let me provide some perspective on this.  In 2015, the CSKT and the federal government on 
the tribe’s behalf filed over 10,000 claims in the Montana water court, placing over 1.85 
million acres, or 70% of Montana’s irrigated land at risk for losing its water. This past 
January, the Montana Water Court stay on thousands of these water rights claims 
(inaudible) was set to expire  If it expired those claims could have been enforced 
immediately until a water court judge completes the adjudication of the claims which would 
take DECADES.  And jeopardize the vast majority of irrigated land in Montana, and casting 

uncertainty on landowner’s property values for decades. 

There are several misconceptions in this statement that reinforce  first, that S. 3019 is not a federal 
reserved water rights settlement within the scope of the Winters Doctrine, and second that do not 
accurately describe the course and mechanisms of the general stream adjudication underway in 
Montana for over forty years.  

• The off reservation claims filed in the CSKT Compact and the 10,000 claims filed by the United 
States and the CSKT outside the compact are not based on the Winters Doctrine and the 
likelihood of prevailing on them in court is slim given the historical and legal circumstances;6

• In the forty one years of the Montana General Stream Adjudication, no one has ever been 
forced to stop using their water rights while they were being adjudicated and no judge in 
Montana is likely to shut down the water use of thousands of Montanans “for decades”. 

The “elimination” of these unrelated, non-Compact off-reservation eastern Montana water claims in S. 

3019 was one of the Senator’s major “selling points” for his Montana Water Rights Protection Act even 

though he left them in S. 3019 for western Montana.  The promise was to avoid “costly litigation”.   

4 Ibid note 1. See  chart “Comparison of US and Montana Federal Reserved Water Settlements”  
5 The CSKT threatened to file the 10,000 claims if the Montana legislature did not ratify the CSKT Compact. After 
the Montana legislature ratified the compact, the Tribes and U.S. filed those claims anyway. They are now used to 
permanently frighten Montanans into accepting the CSKT Compact, and the fear is also employed by Senator 
Daines for the same reason. 
6 See, Richard A. Simms, in Legal Analysis of the CSKT Compact, ©2015 Montana Land and Water Alliance.On file in 
Senator Daines’ office and available upon request from MLWA. 




