
I ., 

Richard Anthony Baenen 
r!dward Mo Fogart-.y 
J ame., Ao Michaels 
1735 ~ew York Avenue , N. W. 
Washington, D. C . ?.0006 
(202) 783-,4800 

Evelyn S~evenson 
l.~. 0 . BOJt. 2 7 8 
Pablo, Montana 59855 
( 406 ) 6 75-1665 

Attorneys for the Plaintiffs 

RECEIVED' 

OCT 2 1 1981 

r.lONT, DEPT. of NATURAe 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT O:E1 MON'.i'ANl-:. 

MISSOULA DI VISXON 

'!'HE CONFEDERATED SALISH AND KOOTENAI TRIBES ) 
OF THE FLATHEAD RESERVATION, MONTANA ~ ) 

) 
THOMAS E. PABLO , Chairman of the Tr.i bal ' 
council , on his own behalf and as~ 
repr.esentative of the members of the 
Confederated Salish and Kootenai ~~ibe s ; 

j 
) 

KEITH ALLAN BLOOD, PETER BLOOD, ) 
JACK LEWIS HARRISON , WILLIAM ALLEN BLOOD, ) 
LOUIS EUGENE BLOOD , KIMBERLY A. ROULLIER MORTON, ) 
and AGNES GENEVIEVE BLOOD HARRISON , ) 
on their own bet alf and as representatives ) 
of similarly situated members of t he ) 
Confeder ated ~alish and Kootenai Tribes ~ ) 

C-'80RGE THOMAS BLOOD, on his own behalf a rid 
a~ a representat i ve of s i milarly situated 
111eJ11be.'7s of the Confederated Salish and 
Kootenai Tribes; 

JOSEPH ENEAS , on his own behalf and 
as a rep~esentative of similarly situated 
members of the Confe~er ated Salish and 
Kootenai Tribeo ; and 

JUNE EVELYN McLEOD MAHLER, on her own 
behalf and as a repres entative of s imilarly 
situate members of the Confederated Sal i sh 
and Kootenai Tribes, 

Plainti f f:;, 

v . 

THE STP&TE OF MONTANA ; 

MICHAEL T. GREELY, Attorney General of the State 
of Montana; 

LEO BARRY , JR., Director , Montana Department of 
Natural Resources and Conservation; 
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ROBERT M. HOLTER , Water Judge, Clark Fork River 
Bas in Water Division; and 

FRANK I . HASWELL , GENE B. DALY , 
JOHN CONWAY HARRISON , DANIEL J. SHEA, 
JOHN Co SHEEHY, FRANK B. MORRISON , 
and FRED WEBER , J ustices, Supreme Court 
of t he State of Montana, 

Defendants. 

~ PLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF 

~l~intiffs , the CONFEDERATED SALISH AND KOOTENAI TRIBES 

OF '!'EE FLATFF.!AD RESERVATXON , t"10NTANA, and certain of t he i r mem.,. 

ber:s ~ Ly tll<'.:!ir:· attoene ys-v briu':f this action agai nst the above~ 

named defendants, and allege as follows : 

JURISDICTION 

1 ~ Thi s i s a civil action for preliminary and permanent 

i nj unctive relie f and for a declaratory judgment. It ar i ses under 

~~t jcle Ip Section 8 , Clause 3 of the Constitution of the United 

States; under the Treaty of Hell Gate of July 16 , 1855 , 12 Stat . 

~-;5 ~ under the Act of April 23 , 1904, 33 Stat . 30 2, as amended by 

the Act of June 21, 1906 , 34 Stat. 325 , the Act of May 29, 1908, 

35 Stat . 444 , and the Act of March 3, 1909 , 35 Stat. 781; under 

the Act of February 25, 1920, 41 Stat. 452; under the Act of 

March 7, 1 928 , 45 Stat. 200 , 212- 13; under the Act of August 15, 

1953 , 67 Stat. 588 ; under the Enabling Act of February 22, 1889, 

25 Stat. 676; under Amendment XIV to the Constitution of the 

United States; and under 42 u.s.c. § 1983 (1976) . This Court has 

jurisdiction pursuant to 28 o. s .c . § 1331 (1976), as amended by 

the Act of December 1 , 1980 , Pub . L. No. 96- 4 86, 94 Stat . 2369; 

pursuant to 28 U. S . C. § 1362 (1976); pursuant to 28 u. s.c. § 1343 
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(1 976); and pursuant to 28 U.S.C . § 2201 (1976) . venue is estab

lished under 28 u.s.c. § 139l(b) (1976). 

PARTIES 

2. · . Plaintiff CONFEDERATED SALISH AND KOOTENAI TRIBES 

OF THE FLATHEAD RESERVATION, MONTANA (hereinafter referred to as 

the "Tribes"), is a confederation of American Indian Tribes, 

organized pursuant to the provisions of the Act of June 18, 1934, 

;~5 U o So Co §§ 461 et seq. (1976) , with a governing body duly 

r ecognized by the United States Secretary of the Interior. The 

Un i t ed States c·oh.tinlies to maintain its trust relationship with 

t he 'J?:d,bes. The , Tribes hold beneficial title to large areas of 

:
1 f} n<l nn l:i'Ie ilath.ead_ l:ndia11 R~serv.ation in Montana . [!:he Tribes 

br: tn.9. th i s act i on on. the-ir own be.half and on behalf of each of 

t heir members] _,,._, ._', -"'"' .,.r 

3. Plaintiff THOMAS E. PABLO is an enrolled member of 

~he Tribes, a resident of the Flathead Indian Reservation, and 

CLai~man of th~ Tribal Cpuncil , the governing body of the Tribes. 

Bo brjngs this action on his own behalf, on behalf of t he Tr ibal 

t ·r •i.!J.,. tlr . . ?\nd on behalf of other members of the Tribes. 

4 . Plaintiffs KEITH ALLAN BLOOD, PETER BLOOD, JACK LEWIS 

HARRISON, WILLIAM ALLEN BLOOD, LOUIS EUGENE BLOOD, KIMBERLY A. 

ROULLIER MORTON , and AGNES GENEVIEVE BLOOD HARRISON are enrolled 

members of the Tribes and residents of the Flathead Ind ian Reser

vation. ~hey own beneficial interests in Allotments Nos. 548, 

549 and 550, on the Flathead Indian Reservation, which allotments 

were made pursuant to the Act of April 23, 1904, as amended, and 

are held in trust by the Uni ted States. Each plaintiff brings 

this action on his or her own behalf and on behalf of other , 

similarly situated members of the Tribes. 

5 . Plaintiff GEORGE THOMAS BLOOD is an enrolled member 

of the Tribes, a resident of the Flathead Indian Reservation, and 



( ( 
-4-

the owner of a _beneficial interest, by heirship, in Allotment No. 

348 , .· on the Flathead Indian Reservation, which allotment was made 

to Basi l Matt, pursuant to the Act of April 23 , 1904 , as amended, 

and which is held in trust by the Vnited Sta t es. He brings t h i s 

action on his own behalf and on behalf of other, similarly situated 

members of ·the Tribes. 

6. Plaintiff JOSEPH ENEAS is an enrolled member of the 

Tribes and a resident of t he Flathead Indian Reservation. He owns 

a beneficial interest in Allotment No . 434 , on the Flathead Indian 

Reservation , which allotment was made pursuant to the Act of 

April 23, 1904, as amended, and is held in trust by the United 

States. He brings this action on his own behalf and on bGhalf of 

0ther; similarl y situated members of the Tribes o 

7 o Plaintiff JUNE EVELYN McLEOD MAHLER is 2m en;::-olled 

member of the Tribes, a resident of the Flathead Indian Reservation 

and the owner of a beneficial inter est in Allotment No. 1575 , on 

the Flathead Indian Reservation, which allotment was made pur

suant to the Act of April 23, 1904, as amended, and is held i n 

t t ust by the United States. She brings this action on her own 

~lhtlf and on behalf of other, similarly situated members of the 

'.J:'r :i.bes o 

Defendant STA'rE OF MONTANA (her einafter "State") is 

a sovereign State of the Union, having been admitted to the Union 

pursuant to the . Enabling Act of February 22, 1889, 25 Stat. 676. 
I 

/ g. Defendant MICHAEL T. GREELY is the- Attorney General 

of the State of Montana . He is charged by state law with the 

responsibility of administering and taking certain actions pur

suant to various provisions of the Montana Water Use Act, as 

amended. His official address is The State Capitol, Room 208, 
~/ 

Helena , Montana S9601 . 

10. Defendant LEO EBRRY, JR., is the Director of the 

Montana Department of Natural Resources and Conservation. He is 



( ( 
-s-

charged by state law with the responsibility of administering and 

taking certain actions pursuant to various provisions of the 

Montana Water Use Act , as amended . His official addre~s is 32 

South Ewing , Helena , Montana S9601. 

11. Defendant ROBERT M. HOLTER is - t he Water J udge of 

the Clark Fork River Water Division , Montana. He is charged by 

state law with the responsibility of administering and taking 

certain actions pursuant to various provisions of the Montana Water 

use Act, as amended~ His official address i s Lincoln County Cou~t 

House, Libby, Montana ~~ The Clark Fork River Water 

Di vision includes within its boundaries the Flathead Indian 

6 
1 20 Defendants ~1RANK I . HASWELL, GENE SJo DALY, JOHN 

CONWAY FiARRI SON, DANIEL S. SHEA , JOHN C. SHEEHY, F'RANK B. MORRISON, 

and FRED WEBER are the Justices of the Supreme Court of the State 

of Montana . They are charged by state law with the responsibility 

of administering and taking certain actions pursuant to various 

provisions of the Montana Water Use Act, as amended . 'l1heir off i 

cial address is The State Capitol, Room 306, Helena 1 Montana 596 ?.Co 

STATEMENT OF THE CLAIMS 

13 . By the Treaty of Hell Gate of July 16, 1855, 12 

Stat. 975, the plaintiff Tribes agreed to convey certain of their 

aboriginal homelands to the United States . They reserved to 

themselves an area of land within the boundaries of what is now 

the State of Montana. By t he same treaty, the United States 

guaranteed that the land so reserved would remain as the Tribes' 

permanent homei that reserved area of land is known today as the 

Flathead Indian Reservation . Also reserved to the Tribes by the 

Treaty was the exclusive and paramount right to all water neces

sary and convenient to any and all existing and future uses rea

sonably related to the purposes for which the Reservation was 
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established. A priority beneficial use to all of the surface and 

ground waters arising upon, flowing through or under., bordering f 

or otherwise occurring on the Reservatio~ was thereby vested i n 

t he ·'i'ri bes, . with those waters reserved for the pres ent ur21 r1.H:u;:e 

needs and uses of the Tribes and their memberso 

14. By the Act . of April 23, 1904, 33 Stato 302 , Cong~ess 

provided for the allotment of land on the Flathead Indian Reser

vation t9 individual members of the Tribes and authorized the 

opening of the Reservation to settlement and entry by non~lndi~nr 

through the sale of surplus lands by the United States, ac t i ng as 

trustee for the Tribes. That Act was subsequently amended by the 

Ac~ of June 21, 1906, 34 St at. 325, and by the Act of May 29, J90~ 

35 Stat. 444 f both of which expressly guarantee~ · to all XndianP 

\·Jho i::e9ei ved allotment s under the 1904 Act Stich amounts 

waters of the Flathead Ind i an Reservation as then were or in the 

future would be needed to make beneficial use of their allotments 

and other lands of the Reservation acquired by them. The reserved 

water rights guaranteed by these statutes have a -priority dat(' of 

1855 and are superior to all water uses permitted non-Indians by 

t he Act of April 23, 1904, as amended. 

15. There are currently 1 ,953 tracts of land within the 

Flathead Reservation that were allotted to tribal members and ~hicL 

have been held in trust by the United States since the . time of 

allotment and continue today to be held in trust by the United 

States. 
• • i 

Those tracts total approximately 48,156 acres and are 

scattered throughout the Reservation. Each is entitled to all of 

the water that now or in t he future can be beneficially used on 

it, with a priority date of 1855. 

16. There are approximately 570,752 acres of Reserva

tion land held in trust by the United States for the plaintiff 

Tribes. These lands have been in that status since rat ification 

of the 1855 Treaty of Hell Gate. Each acre of this land has a 
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right to the use of as much water now or in. the • future as can b e 

beneficially applied to it or is necessary to a~hieve the purposes 

for which the Reservation was established, with a prior tty dat e 

· of 1855. 

17. Pursuant to the Act of April 23, 1904, as amended, 

the Secretary of the Interior has determined the existence -of· 

certain "water rights." These rights are known popularly as 

"Secretarial Water Rights". There are 449 nsecretarial ·Water 

Rights II within the Reservation, util i zing wat er f:.~om z.pi.)·roEiiut!'i..cJ.y 

48 creeks and streams and one river. 'l1he plaintiff: 'i'r ibes and 

their members do not agree with the limitations imposed by th~ 

.secretary in his determination of Secretarial Water Rights D·!~tiQ 

defendant State seeks to exercise jur i sdi~tiou ovei Lhose i!ghts F 

ev~n though er roneously restrict ed by th(. S~er.~tm:y; t,y ti ~Gjee;d.ny 

them to the provisions of the Montana Water use Act~ as • amended o 

18. The Tribes provide permanent omesites to tribal 

members residing on the Flathead Indian Reservation by leases -of 

tribal lands held in trust by t he United St tes o ht th~ pre~~nt 

time , there are approximately seven hundred sixty=seven (76,) ll<'m~1 

sites on the Reservationo Most of the home i tes r,ecei ve H1e :i. >. 

domestic water supply from wells r springs, reeks , streams and 

self-developed domestic systems. Some rece·ve water fr.om other •· 

systems, such as the Public Health system a St. Ignatius, ·Montana o 

The water used for domestic purposes by tribal members on many of 

the tribal homesites will be affected advers,ely by non-Indian 

appropriations made pursuant to the Montana Water Use Actr as 

amended, since the ground and surface waters of the Reservation 

are interrelated and finite. 

19. The United States, as trustee or the Tribes, act

ing through the United States Public Health Service, maintains 

and supplies, through a deep-water well, thel sewer and water 

system for the Indians residing on trust lan in St. Ignatius, 



. . 
-.r:·~'-•~·"-•,.._;i%.\; ,..~---~t~•,•~.~~-~ :<·\.•x"i• .•~~:i /,:~v : . .. ,...,.:, . •···,·· · . "'••, ., ... _, ... . · • . _ , . • • .x..l'b,"'"""'"' --,~ .. . J.f~ ......... o_i_/' .. '":"h_")...••:-;)1,l,,IY.v•-~---~~:.:., .. !;,.,~ .... 1q.~~\ .. ,~.~,·~-~ .... ~~\,l.-i1,Zi).~)'~~.).;,.~~~:..,;:i;.l <\I(";.-.·-. ', .. -;;r. .,.;-f .. ... ,, >~ .. ; · ..... '...!',Ii'~.';,:..,,~~ ... ~.•,..; ... ,,., ... y..;.; .. 'J..•'' "L:: . ... --~ ,. ; .. ,..,,. -.,A..~~-.,. 

. , , , .,, • ,, - , .,.· , ., - , , -· • • , _ · , .... • __ . ...,.._., ·': •V• · • ,..~,. '· t• • • • ..., • • . .;.,,a:. ':t · ·:~·• · . • :-t,t- ~_;~,, .... -:,;•::.,:-«:~..!,.~; .... ~/,;1;:...~-:_~.f~~ ... 

( ( 

Montana, within the Flathead Indian Reservat ion. The defendant 

State, through the Montana Water Use Act, as amended, purports t o 

authorize non-Indians on the Reservation to drill wells and ap~ 

propriat:e ground water·. • - The water supply for the Public Heal t l.i · 

Service's sewer and water system for St. Ignatius is and will be 

adversely affected by· non- Indian appropriations made pursuant t o 

that Act , since the ground and surface waters of the Reservation 

are interrelated and finite. 

~O. By Article III of the Treaty of · Hell Gate, the 

plai ntiff Tribes reserved, and the United States guaranteed to them v 

exclusive fishi ng rights on the Flathead Indian Reservation. The 

protec t i on and exercise of the Tribes' treaty fishing -r i ghts . are 

dependent upon t he maint enance of adequate in- stream flows of· 

w-a t e1. s i n t he \ra r. i ous ~r·aeks r streams and rivers on the· Rese-rv.-a=: . 

tion o The defendant State , by the Montana Water Use Act, as 

amended, seeks to exercise jurisdiction over the in-stream flows 

of waters in the creeks, streams and rivers of the Reserv~tion, 

by purporting to make those waters subject t o appropriation and·. 

depletion pursuant to the various provisions of the Act . Thus, 

ihe defendant State, by that Act, seeks to exercise jurisdiction 

over the Tribes' treaty fishing rights, and threatens to impair , 

diminish and extinguish the ability of the Tribes and their members 

to exercise those treaty rights . 

21. Pursuant to the Montana Water Use Act, as amended, 

only past water uses are recognized as having any priority; any 

new use of water will have a priority date as of the time water 

permits are granted pursuant to the Act . There are currently many 

acres of tribal and individual trust lands which are not irrigated 

but could be irrigated. These lands have a priority date of 1855 

for all of the water that now or in the future can be beneficiently 

applied to them. The defendant State, by the terms of t he Montana 

Water Use Act, as amended , (i) denies the existence of that priority 



date for current and future beneficial uses of water for tribal 

and individual trust lands and (ii) makes t he present and future 

.use of waters for those lands contingent upon (a) the fili~g of a 

..state application., (b) tha payment , to the- defendant St ate ,- of. 

-t he requisite fee or fees, and (c) the avai l ability of water not 

subject to a prior use approved by the State, even if that prior 

use is by a non- member, is applied to fee lands and has a priority 

date of 1981. 

22. Pursuant to the Act of April 23, 1904, 33 Stat . 302, 

as amended by the Act of May 29, 1908, 35 Stat. 444, there wcrn 

established, on the Flathead Reservation , the Flathead Irrigation 

Pr oject. The Flathead Irrigation Project is administered by t he 

Bucean of Indian Affai~s, Department of the Interior, and supplie s 

_wate?. for irrigation to tribal and allotted lands held i n trus t 

by the United States for t he Tribes and individual allottees, or 

the heirs of allottees, and to lands held in fee by Indians and 

non- I ndians o The irrigatio n project supplies water to irrigate 

appi:o ximat ely 126 , 262 acres, approximately 11 , 970 of whi ch a r:e held 

in trust by the United States, either for the plaintiff Tribes or 

!·•6\llbers of the Tribes . The lands held in trust and irr i gated by 

t he Project consist of approximately 355 separate tracts . In 

s ome ins t ances, through heirship, non- members hold interests in 

various parcels of land held in trust by the United States . The 

Flathead Irrigation Project receives its water from snow pack , 

the waters of approximately 30 creeks and streams, three rivers, 

one lake and nine reservoirs. 

23. The water rights exercised by t he Tribes and members 

o f the Tribes, whether in conj unction with tri bal land, an all o t

ment , or otherwise, and whether exercised at the time of t he Act 

of April 23, 1904, as amended , or subsequent to that Act and i t s 

amendments, or in the futur E~, have a priority in time and amount 

over any other water uses permitted non- members who entered the 
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Reservation pursuant to thet Act of April 23 ~ 19 04, as amended, 

and who receive water from the Flathead Irr·igation Project. 

24. The water rights of· t he Tr ibes and ·t heir member£ , 

for lands within or without the Flathead: I r r igation Pro j ect , have 

a priority in time and in quantity , whether exercised now or i n 

the future, over all uses of water provided to non-members by the 

Flathead Irrigation Project . The Flathead Irrigation Project, 

al t hough administered by the Bureau of Indian Af fai r s, whi ch 

exercises the trust obligations of the Uni t ed Stat es t oward the · 

Tribes and their members , does not recognize the superiority of 

the reser ved Indian water rights of tile 'I'ribes and their member s 

i n· the admini stration of t he Flat head I r r i ga tio~ ·Pro j ec~ w Thacc• 

f ore , there exists a conflict of int erests b~tween th6 Tr i bes, . 

their membe rs and their trustee over reserved Indian water right s 

on the Reservation. 

25 . The plaintiff Tribes and their members have t hei r 

paramount right to the use of wat ers of the Flat-head Reser vation 

pursuant to the Treaty of Hell Gate and the Act of April 23 , 1~04 , 

as amended . The only other uses of water permitt ed on tlle Re~(:H:-

va tion are those permitted by the Act of Apri l 23, 1904, as 

amended. The Congress of the United States has not authorizedi 

either directly or indirectl y, the defendant State to use or 

appropriate the waters of the Flathead Indian Res ervation for 

itself or for anyone else. 

26 . In 1979, the defendant State enacted into law a 

statute, popularly referred to as "SB 76 , " by which it signifi~ 

cantly amended the Montana water use Act . The Montana Water Use 

Act, as amended in 1979 , is codified at Sections 85- 2- 101 through 

85-2-704 and at Sections 3- 7- 101 through 3- 7-502 of the Montana 

Code Annotated; it shall be referred to hereinafter as "the Act . " 
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27 . Plaintiffs bring this action to enjoin and have 

declared unlawful and invalid the application or enfo~cement of 

the Act on the Flatheid Indian Reservation and to any and all 

waters • arising upon, flowi ng through or under, bor dering, v ~ 

otherwise occurring on the Flathead In~i~n Reservation. 

28 . Pursuant to t he Act , the state has been divided 

into four water divisions; each water division is presided over 

by a water judge . Under the Act, the water judge for each divi

sion is directed to appoint a water master, · ~ho ls said: to h~ve 

the same geheral powers grant~d to masters by R~l~ 53 (c) of the 

Montana Rules of Civil Procedure . The water judge for each divi

s i on has been granted jurisdiction over all matters concerning t he 

determination and interpre t ation of existi"r,g water r'ights tba:;: a te 

cons j,dered filed in· or transferr .. ed to a judicial· district whc:t:iy 

or partly within his division . 

311 , 3- 7-501). 

(M.C . A. §§ 3- 7- 101, 3-7-301-, 3~7-

29 0 The Act declares that any use of water is a public 

use and that all of the waters within the state are the proper ty 

of the state for the use of i t s people and are· therefore subject 

to appropriation for beneficial uses as provided by the Act ~ · 

(M .C . A. § 85-2-101). Thus, by the Act, the defendant S1:ate pur· • 

ports to claim sovereign ownership of tribal and individual In~ 

dian treaty and federal statutory water rights and to exercise 

jurisdiction over all of the waters on, beneath , flowing through 

' or under, or appurtenant to the Flathead Indian Reservation . 

30. The Act s tates that its purpose is to recognize and 

confirm all existing rights to the use of any waters for any use

ful or beneficial purpose. (M. C.A . § 85- 2-101 ). 

31. The Act defines "persons" to include any individ

ual, association, partnership, corporation, state agency, poli 

tical subdivision, the United- States or any agency thereof, or 

any other entity . (M.C . A. § 85-2-102). The defendant State, by 
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the Act, specifically intends to "include all claimants of reserved 

Indian water rights as necessary and indispensable pa~ties; · i n 

any proceeding instituted under the Act. (M.C . A. § 85-2=701) 0 

The plaintiff ·Tribes, £he . i ndividual ·plaintif f s ·he~ein v ~nd uther 

members of the Tribes claim "reserved Indian water rightso " Thus, 

by the Act , the defendant State purports to exercise j ur isdi c'i; ion 

ove.r .the.. pl.ain.tiff Tribes ,md their members residing on the J:"lat

head ·Indian: ·Reservation. 

:-. ::.2 d:2::.-2s-: S'.'.he Act p rovides that no per son . may appropt··:L -:ito . mite:,.· 

except-~s- :prov:iaed in Chapter 2 of Title 85 of the Mont~na Coci0 

Anno.tate.d._ :: lJnder the Act, a person may appropriate water only 

for.: a ·,:bene-f.-i:cial use, and a right to appropriate water 1t1a y :a:,t b~ 

acqu±r.::ed . by..:.any other method o Whil e the Ac'i:: purports~ tt":? r\tK;( •,"ni ✓ef ; 

exis.ting_ wate·r rights, and purports t o permit conf b ~m.ct-i:·Jo n ,,.: · t.J1<..1,; ..; 

righ:t:s:.:.if :.the-.burdensome provi'sions of the Act are foll~!wed, in

cludi.ng- the... payment of fees , the Act in fact does not recogni ze 

the exis::t'.'-ing w-ater rights of the plaintiff Tribes and thleir members , 

beca.us:e ~~~ r.eser~ed Indian water r ight s of the plai~ti[f T~ ~bes 

and: :"tne.ir- memb"e·rs are open-endedo That is, to the extcnl neces

sary, . additional water not used yest erday or today m~y .br use d 

tomor-row, for -tribal · and individual trust la~<:!, _ with a · priod, ty 

date of 1855. The Act, however , specifically permits confirmation 

of prior uses only in use as of July 1, 1973, and it pro~ides that 

any: ~!: th:~~:eaf ter ~ust be pursuant to the provisions of l the Act. 

These::· rovisions have the effect, among others, of cutti ng off --- ~.,._ . .,.. -· 

any":.l.uf"ur'e :expansion of reserved Indian water rights, under- the 

Tr~:;;: ~f···Hell Gate and applicable federal statutes, by · bhe 

plaintiff Tribes and their members, thus making any use by them 

instituted after July 1, 1973, subject to state law and he 

priority d~tes and uses established under the Act. 

2-301) • 

(M.C A. § as-
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33. Pursuant to the Act, the Suprem~ Court of t he State 

of Montana has issued an order which purports to, .requ.ire .·all per

sons claiming a water right within a wat er divist6n t d .f i l e a claim 

of t hat right .in the manner pr escri'bed by· the Ac t· ..... ·: 

34 . The Act purports to es t ablish t he lav of p t i or 

appropriation for all water within the state 1 includi ng ·9round 

and surface water within and appurtenant to t he Flathead I ndian 

Reservation. In addition, the Act purports t o prohi bi t. the 

appropr iation of water wi thout f ull compliance .with-"l'-he ·a o"t··'·s .-1:.e= 

qui rements for receiving a permi t fr om t he Montana nepar t fuent of 

Natural Resources and Conser vation o I t is on t he basis• o.£ these 

provisions that t he de fendant Stat e seeks t o exer c t ·s~ ) t.:.t"i s-chi.c ~ 

tion 0<1er t he Tribes and thei r membe r s ·resi ding- on .. t hs ~ the~d 

India,n Reservation and t o r egul a t e i n a detaile d ·!li~bne.t': :-th~- ~,"" 

appropriation and use of all ground and surface waters wi~hin t he 

state , including the reserved Indian water r ights of the. plaintiff 

Tribes and their members. 

85- 2-312, 85- 2-402, 85- 2-40 6) . . - . . .J . •. ' ~ -

35. By the Act, the defendant St ate purports t o exe r 

cise jurisdi ction over past, present and fu tur ·e app1:op.d.at ion ano 

use of all water with i n and appurtenant t o t he Fl a thead I ndian 

Reservation, by granting t o t he Montana Department of Na t ural 

Resources and Conservation the sole power to administer the Act 

and to prescribe procedures , forms, and requirements for applica-
1 

tions, permits, certifications , declarations, claims of existing 

rights and present and future uses , and proceedings under t he Act . 

(M.C.A. § 85- 2- 112). 

36. By the Act , t he defendant State seeks to exercise 

jurisdiction over the plaintiff Tribes and their members residing 

on t he Flathead Indian Reservation by requiring t he affirmative 

action of fili ng with the St ate all claims of existi ng water 

rights, regardless of or igin or nature , and a l l f u ture uses of 
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waters pursuant to such rights. Failure to file a ~laim of an 

existing right is decreed by the Act to establish a conclus ive 

presumption of abandonment of that right . The Stat e also r:_equires 

by the Act t hat each such cla i m be ~ccompanied by A ~n~dc l la~ 

($40. 00) fil ing fee; and the forms prepared b~ the o.elfendar.rl! Sl.~ate 

and its Department of Natural Resources and c dnservatlionv which I - . -
must be used under the Ac t , do not provide f or or recognize the 

existence of reserved Indian water rights . 

defendant State purports to make ~ve n 

the existence of plaintiffs ' reser ved 

other water rights on the Flathead Indian Rese 

npon payment of a fil i ng fee and t he f iling of 

0n fo rms whi ch do not even pr ovide f or or reco 

water rights of I ndians . 

37 . The defendant State , through the 

s , by f he -Act , the 
. I tuni t y, to as s e i: t ... 

ter r i ~ht~ ~n_d .all 

vation jco~di ti?nal 

a deta · l ed cl.~ :i.m . 
f • • 

that cl aims of water rights be accompanied by fil i n fee , seeks 

to impose a t a x upon the reserved Indian water rights lof the . 

plaintiff Tr ibes and their members . 

38. The defendant State , by the Act , 

juris<liction ove r the plaintiff Tribes and the 

authorizing the Montana Department of Natural 

servation to determine what uses of water are 

State, including reserved Indian water rights . 

114) • 

-I . 
seeks 

1

o.e~er c ise 

r membj ~ !::. by_ 

esources _qnd Gon= I .. 
awf ul l i thin t he 

(M. C . • § 85- 2-

39 . The defendant State , by the Act, purports t o allow 
I 

agents of the Montana Depar t ment o f Natural Re ources and Conse r = 

vat ion to enter upon trust l ands within the Flathead 1 ndian 

Reservation without the permission of the plai1lt i ff T 'bes, indi~ 

vidual members of the Tr ibe s , or t he United St tes . 

§ 85- 2- 115) . 

40. The defendant State, by the Act, seeks 

M. C. A. 

I 
exercise 

jurisdiction over the plaintiff Tribes and the'r members residing 
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on the Flathead Indian Reservation by purpo_r t ing to make e ) ch of 

the following acts a misdemeanor: (a ) Any appropriation of watet .. 

except as provided in the Act; (b) any change of the pla ce b f di

version, place of use, ·· purpos•e of .use , or pl-ac~ of ·· s torZlge lot .watc, 

I except as permitted by .the Act and approved by ·the Montana Depart-

ment of Natural Resources and Conservation; (c) severance o~ all 

or any part of an appropriation right from the appurtenant and, 

sale of the appropriation right for other purposes, or making t he 
I 

appropriation right appurtenant to· other l ands. (M .C"JL § § 18 .5~ .,,. • 

122, 85-2- 301, 85-2-402 (1 ) , 85- 2-403 (3 )) . Thus, by t he Act, lLe 

defendant State seeks to exercise criminal jurisdiction ov~t i .~e 

plaintiff Tribes and their members residing within t he Flatheacl 

I- . Yndian Reservati on. 

11 . The defendant State , bt the Act , seek~ also. t; 

exercise jurisdiction over the United States and its agenci J s, by 

purporting to require the United States and its agencies to lapply 

to the Montana Board of Natural Resources and Conservation ~n order 

to reserve waters for· existing or future beneficial uses o~ Ito 

ma intain a minimum flow, level, or quality of water . (M.C.A. 

42. The defendant State, by the Act, seeks to 

jurisdiction over the plaintiff Tribes and t heir members 

on the Flathead Indian Rese r vation ·by providing that any 

exercise 

I.a. res1 1ng 

apJ ro-

priator of water who ceases to use all or a part of his appro

priation right with . the intention of abandoning the right, o~ who 

ceases to use an appropriat i on right according to its terms bnd 

conditions, shall be deemed to have abandoned the right . 

§ 85-2-404) . Reserved Indian water rights, as trust propertf 

rights, cannot be abandoned either intentionally or by non- u e , 

just as an allotment cannot , by "intentional abandonment" or l 

"non-use" be transformed into fee land and subjected to state 

jurisdiction. 
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43. The defendant State, by the Act, seeks to exercise 

jurisdiction over the plai ntiff Tr i be s and t heir raembers residing 

on the Flathead Indian Reservation by purporting to grant jur is

di ction to the s t a t e d i strict cour t /3 ·to s e t tle· corru-:t•ve.rr ics 

between appropriators from a water source which has bee n t he s ub~ 

ject of a general determination of existing rights. (M.CoA ■ 

§ 85-2-406) . 

44. The defendant State, by the Act, seeks to exercise 

jurisdiction over the plaint iff Tribes a·nd the i r· .members r es i d5.1lg 

on the Flathead Indian Res(~rvation by purpor•tirrg•· .. to regulate the 

use of all groundwater in the state. The Act" P,--3!'-mits the Montana 

Department of Natural Resources and Conservation: to prevent the 

waste and the contamination or pollution of groundwat er and t u. 

hold hearings to deter mi ne compl.i c1.1 i<.:;e with tlrese pr ovi sions o 

(M.C . A. § 85- 2-505). The Montana Board of Natural Resources and 

Conservation is authorized by the Act to designate or modify con

trolled groundwater areas . An order may be issued by t he Board , 

closing any such controlled area to fur t her ·appropriation f or 

r egulating the withdrawal of groundwater in the cont roll ed ar eao 

Such an order may be enforced by the Montana Depar tmen t of Natur al 

Resour ces and Conservation, which may bring an ac tion f or an i n~, 

junction in a state district court. 

507 ) • 

(M.C.A. §§ 85- 2-506, 85-2·, 

45 . The defendant State, by the Act, seeks to exercise 

jurisdiction over the plaintiff Tribes and their members residing 

on the Flathead Indian Reservation by di recting defendant Greel y~ 

in his capacity as Attorney General of the State of Montana, t o 

petition the Supreme Court of the State of Montana to commeuc e a 

state administrative proceeding by which every person claiming a 

right to use water within t he state is required to file a detailed 

claim of right , together with the required filing fee, with the 
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Montana Department of Natural Resources ~nd Conservation. Defen

dant Greely filed the required petition i u 1979 . · 

46. The Supreme Court of the State of Montana, - on June · · 

8 , ·1979 , issued an order commencing the · c laim-filing reg:i.,str al; ion· 

procedure. That order cont ained the following statement: "FAIL

URE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT IN A· CONCLU

SIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED WATER RIGHT HAS 

BEEN ABANDONED." Pursuant to that order, the State seeks to 

e xerc ise jurisdiction over all water users within the s~ate 

including the reserved Indian water rights of the plaintiff Tribes 

and their members -- by requiring every such water user to fil~ . a 

' . •. , ./I 

detailed claim of existing right, together with a 40-dollar ($40 . 00) 

fiJ t >:g fee, by December 31, 1981, or lose their rights to the use 

of t12.t ex= o 

47. The State of Montana , pursuant to the Act, has, 

since 1975, issued water permits for irrigation , water wells, and 

other uses on the Reservation , over the repeated object i ons of 

the 'ft ibes that the State lacks jurisdiction over waters within 

or. appurtenant to the Flathead Indian Reservation . 

48 0 Plaintiffs Keith Allan Blood , Peter - Blood, Jack 

Lewis Harrison, William Allen Blood, Louis Eugene Blood, Kimberly 

A. Roullier Morton, and Agnes Genevieve Blood Harrison have 

interests in Allotments Nos. 548, 549 and 550 , on the Flathead 

Indian Reservation, which allotments are held in trust by the 

United States and which have~ reserved Indian water rights pursuant 

to the Treaty of Hell Gate and the Act of April 23, 1904, as 

amended. The values of Allotments Nos . 548 , 549 and 550 are 

directly related to the treaty and federal statutory reserved 

Indian water right each possesses . If plaintiffs Keith Allan 

Blood , Peter Blood , Jack Lewis Harrison, Will iam Allen Blood, 

Louis Eugene Blood, Kimberly A. Roullier Morton , and Agnes 

Genevieve Blood Harrison do not submit to state jurisdiction by 
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filing the required forms, paying the requisite filing fees, and 

submitting their treaty and federal statutory reserved Indian 

water rights to state regulation and the procedures required by 

the Montana Water use Act, as amended, those rights will be co n-. 

clusively presumed .abandoned and lost to them forever, if that · 

Act is enforced on the Reservation. 

49. Plaintiff Gec>rge Thomas Blood has an interest through 

descent and distribution (heirship) in Allotment No. 348, which 

Allotment was made to BasiJ_ Matt, pursuant to the Treaty of Hell 

Gate and the Act of April 23 , 1904, 33 Stat. 302, as amended o 

Allotment No. 348 has a reserved Indian water right pursuant to 

the Treaty of Hell Gate and the Act of April 23, 1904, as amended o 

Ther6: a t e 48 individual heirship interests i n Allotment No. 348; 

as well. -as a tribal interesto Legal title to Allot ment Noo J ~8 

is held in trust for the 49 beneficial owners thereof, including 

plaintiff George Thomas Blood. The value of Allotment No. 348 is 

directly related to the treaty and federal statutory reserved 

I ndian water rights it possesses. If George Thomas Blood doe s 

not submit to state jurisdiction by filing the required forms, 

rqy j ng the requisite filing fees , and submitting the reserved 

I ndian water rights of Allotment No . 348 to state regulation and 

the procedures required by the Montana Water Use Act, as amended, 

those rights will be conclusively presumed abandoned and lost 

forever, if that Act is enforced on the ·Reservation. 

50 . Plaintiff Joseph Eneas 1 received Allotment No. 434 

pursuant to the Treaty of Hell Gate and the Act of April 23, 1904, 

as amended. Legal title to Allotment No . 434 is held in trust by 

the United States for Joseph Eneas. Al lot ment No. 434 has a re

s erved Indian water r ight pursuant to the Treaty of Hell Gate and 

the Act of Apr il 23, 1904, as amended, and also receives water 

from the Flathead Irrigation Project. The value of Allotment No. 

434 is directly related to the water rights it possesses. If 
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plaintiff Joseph Eneas doeo not submit to state jurisdiction by 

filing the necessary forms , · paying the requisite filing fees, .and 

submitting his treaty, statutory and admin:i.strative water r ights 

to stat e r egulation and the procedures requi red by the Montana 

Water Use Act, as amended , those water rights will be conclusivel y 

presumed abandoned and lost forever , if that Act is enforced on 

the Reservation. 

51. Plaintiff June Evelyn McLeod received Allotment No . 

1575 pursuant to the Treaty of Hell Gate and the Act of April - 23 v 

1904, as amended. Legal ti t le to Allotment No. 1575 is held in . 

trust by the United States for June Evelyn McLeod . Allotment No . 

1575 has reserved Indian water rights pursuant to the Treaty of 

Hell Gate and the Act o f April 23 ~ 1904, as amended, which wate,: 

rights were assigned by plaint i f f June Eveltn McLeod to the Flat

head I r rigation Project in return for receipt of water from that 

Project . The value of Allotment No . 1575 is di rectly related to 

its appurtenant water rights. If plaintiff June Evelyn McLeod 

does not submit to state jurisdiction by filing the required forms, 

paying the requisite fees, a.nd submitting her water rights to s t ate 

regulation and t he procedures required by t he Montana water Use 

Act, as amended, those rights will be conclusively presumed aban

doned and lost forever, if that Act is enforced on the Reser vation. 

COUNT I 

52 . Plaintiffs reallege and incorporate herein each and 

every one of the allegations set forth in Paragraphs 1 through Sl 

of this Complaint. 

53 . The Constitution of the United States, Article I ? 

Section 8 , Clause 3 , grants to the Congress of _ the United States 

exclusive jurisdiction to regulate the property and affairs of 

Indian Tribes . That exclusive jurisdiction includes the power to 

confer, define, foster and regulate all water rights on an Indian 
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reservation, and only Congress can confer j _urisdiction on a. stat e 

or state-delegated body or official to exercise any por t ion of 

that jurisdiction. 

540 · Congress has never conferred upon the ~e f end~nt Stat~ 

jurisdiction to define, regulate, impair, diminish, or extingui sh 

water rights on the Flathead Indian Reservation. 

55. The defendant State, through the Montana Water Use 

Act, as amended, seeks to preempt federal jurisdiction over the 

plaintiff Tribes and their members and their water r ight s · by 

assuming total jurisdiction over all waters within and appurte= 

nant to the Flathead Indian Reservation, which exercise ~f j11ri s 

diction includes (but is not limited to) defining water right~ on 

t:be Flattiead Indian · Reservation on the basis of state l awi i"egn:... 

l a ting such w~ter iighf~ -6fi fhe b~sis of state lawr ·cond i tioni ng 

the preservation of such water rights upon the payment of fees· 

and compliance with burdensome administrative procedures; and 

providing for the loss of such rights. 

56. The defendant State, through the Montana Water Use 

Act, as amended, asserts that Congress, by the Act of J uly 10, 

1952, Pubo Lo No . 82-495 , 43 U.S oC. § 666 (1976) , conferred 

jurisdiction upon the defendant State to regulate totall y ,the use 

of water on the Flathead Indian Reservation: (M .C.A. § 85-2-701 0) 

The Act of July 10, 1952 , however, does not confer jurisdiction 

on the defendant State to regulate the use of water on the Flat

head Indian Reservafion. That Act m~rely and only waives the 

sovereign immunity of the United States ( i) to any suit for the 

adjudication of rights to the use of water, or (ii) to any suit 

f or the administration of rights to the use of water, wh~ra it 

appears that the United States is the owner of or is in the process 

of acquiring water rights by appropriation under state law, by 

purchase, exchange or otherwise, and the United States is a 

necessary party to such suit. The limi t ed waiver of sovereign 
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immunity of the United States, as provi ded i n the Act o f July 10 , 

1952 , is not a grant of jurisd iction to the defendant State to 

regulate the water s of the Flathead Indian Reservation . 

57 o .. Becaus·e the· def endant St ate, ~hz: ouyl4 ··the .. fl1-0nt8na 

Water Use Ac t, as amended , seeks to exercise juris di ction over. 

t he Flathead Indian Reservation , over t he plaintiff Tribes, and 

over the Tr i bes ' members residing on the Flathead Indian Reserva

tion , without congressional author izat i on , by ass umi ng s tate cour t 

jurisdiction over £hem and by def ining and r~gula@irrg J ater r ights 

on the Flathead Indian Reservation , and because it eh~reby thr e atens 

to impair , d i minish and e xt i nguish such rights held -by ·the plain

tiff Tribes and their members pursuant to f ederal tiGcty and 

statutes , the Montana Water Use Act , as amendeci 1 · i s dric.mnsti t;1.~ 

tional , unlawful and inval i d ins of ar as i t putports· to~relate to 

or a f fect s uch water and water rights within the Flathead Indian 

Reservation . 

COUNT I~~ 

58. Plaintiffs reallege and incorporate herein e ach and 

ever y one of the allegations set for th in Paragraphs 1 through 57 

of this Complaint . 

59 . The defendant State seeks to exercise jur isdict i on 

over the use of wa ter on the Flathead Indian Reservation by as

serting , thr ough the Montana water Use Act , as amended , that that 

Act , i n effect , commences "procedures for the general adjudica

tion of exis ting rights to t he use of water and 6f the require

ment to file a claim for ce rtain existing right~ to t he use of 

water ." (M . C . A. § 85 - 2- 212) . To the ext ent th~~ cettain provi

sions of the Montana Water trse Act , as amended, involve adj udica

tions of the specified variety covered by the Act of July 10 , 1952 , 

which plaintiff s deny , the Montana Water Use Act , as amended , far 

e ~ceeds in intent, purpose a nd s cope the adjudication of water 
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rights covered by the Act of July 10 , 1952 •. Rather, it is a com

prehensive law designed to confer on the def endant StatP. total 

jurisdiction over any and all aspects of the use of water in t he 

State, including su·ch use by the plaintiff -Tri'bes ana ·i:hei r riiembe'rs· 

on the Flathead Indian Reservation. 

60. Because the Congress of the United States · has not 

conferred jurisdiction on the defendant State to regulate and 

control the use of water on the Flathead Indian Reservation, over 

the plaintiff Tribes, and over the Tribes' members residing -o n- ~ 

the Reservation , the Montana Water Use Act , as amended, is un·con~ 

stitutional, unlawful and invalid insofar as it purports t0 ~e

late to affect the use of water within the Flathe ad Indi-an Res'e-t ... · 

COUNT III 

61. Pl aintiffs reallege and incorporate herein each and 

every one of the allegations set forth in Paragraphs 1. through 60 

of this Complc:1.int o 

62 . By the Treaty of Hell Gate of July 16, 1855, the 

United States secured to the plaintiff Tribes the exclusive and 

paramount right to all waters necessary and convenient to any and 

a ll existing and future uses reasonably related to the purposes 

for which the Flathead I ndian Reservation was established. 

63. Because the defendant State, by the Montana Water 
I 

Use Act, as amended, seeks t o exercise jurisdiction over the water~ 

of the Flathead Indian Reservation , without fede r al consent , by 

defining and regulating water rights on the Reservation, and be

cause it threatens to impair, diminish and ext inguish sue~ rights , 

application o r enforcement <>f that Act on the Flathead Indian 

Reservation would unlawfully deprive the plaintiff Tribes and their 

members of rights guaranteed to them by federal treaty. Such 

application or enforcement would therefore be unlawful and invalid. 



( 

COUNT IV 

64. Plaintiffs reallege and incorporate herein ea¢b and 

ever y one of the allegations set forth in Par agraph-, .:i.: t1"1r 0ugh 63 

of this Complaint. 

65. Wat er rights on the Flathead Indian Reservation are 

conferred, defined, governed , fostered, protected and regulated 

by federal treaty, federal common law and federal statutes . 

66. Because· the defendant State, by the Mont ana Water 

Use Act, as amended, seeks to exercise jurisdiction over t he wate r s 

of the Flathead Indian Reservation, without federal consentv by 

defining and regulating water rights on the Reservation, and 

because it threatens to impair, . diminish and extingui s h such 

rigt,ts, applicat ion or enforcement of that Act on the Flathe a d 

Indian Reservation would frustrate, impede and be inconsistent 

with federal law, and is preempted by federal law. Such applica

tion or enforcement would therefore be unlawful and invalid. 

COUNT V 

67. Pl aintiffs reallege and incorporate herein each and 

every one of the allegations set forth in Paragraphs 1 through 66 

of this Complaint. 

68 . The plaintiff Tribes are a sovereign political en

tity, organized pursuant to the provisions of the Act of June 18, 

1934, 48 Stat. 984, 25 U. S . Cc §§ 461 et seq. (1976), with all the 

powers of a sovereign government (except where limited by treaty 

or federal law) over the lands, waters, resources and people of 

the Flathead Indian Reservation. 

69. The waters of the Flathead Indian Reservation are a 

vitally important natural resource of the Reservation, and they 

are absolutely essential to the maintenance and continued existence 

of the Reservation as a tribal homeland, to the ability of t he 
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members of the Tribes to exercise and enjoy rights guaranteed by 

treaty and , indeed, to the continued existence of the plaintiff 

Tribes themselves. 

70. Authority to regulate and control t he app~opii~tibn = 

and use of the waters of the Flathead Indian Reservation (e~cept 

where limited by treaty or federal law) is vested in the Plain-

:~~~: 1i. ~: ~Because the defendant State, by the Montana Water 

Use Act, 0as amended , seeks to exercise j m:.isdiction over · ·t he ·water:~ 

of t fi€ ~Flifh~~a - rndian Reservation, without federal consent , by 

deftntng ~a-rider:-e-gulating water rights on the Reservation, and because 

it .tfiteatens to impair , dimi nish and extinguish such r ights p *i ) 

application -or -enforcement of t he Montana Water Use A~t, ~s 

amended , .,wfth ·-r espect to any of t he wat ers wit:hit1 o~ appurt·enan~ 

to :tne F-lataead -Indian Reservation would infringe upon, frustrat e, 

be fncoRsis~ent •with and impair the right and ability of the 

p1a·fn€'if ~::ipfffl5es '=to regulate and contr ol the appropriation and 

use of the waters of the Reservation, and (ii) application or en

forcement of that Act on the Flathead Indian Reservation would 

infringe ·upon, frustrate, be inconsistent with and impai r the. 

rign~ and ability of the sovereign plaintiff Tribes to govern 

thems-elves , ~their lands, their water and their· resources . Such 

applicat!6n or enforcement would therefore be unlawful and invalidu 

l 
COUNT VI 

~----·-·-~~ .... , .... 12, --.--- Plaintiffs reallege and incorporate herein each and 

every one ~of the allegations set forth in Paragraphs 1 through 71 

of this Complaint. 

73. The Enabling Act of February 22 , 1889, pursuant to 

which the defendant State was admitted to the union, expressly 

conditioned Montana's admission to the Union upon the futur e 

State's disclaimer of any and all jurisdiction over Indian lands 
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within the State's boundaries. The Constitution adopted and 

ratified by the people of Montana in 1889 recognized and accepted 

this limitation upon the State's power, and the same disclaimer 

is expressly- reaf f'Lrmed and incorporated in Ar ticl.e I of ~-n.e Co.n~ 

stitution adopted and ratified by the people of Montana in 1972~ 

74. Water is an integral par t of the Flathead - Indian 

Reservation and an absolutely necessary element of many forms of 

land use on the Reservation; it is necessary also to many of the 

ac t ivities of the plaintiff Tribes and their members on the Re~~ 

ervation. 

75. Because the defendant State, by the Montana water 

Uze Act, as amended ~ purports t~ define and regulate water r.ight.s_ . 

on the Fla thead Indian Reser vation, ~nd because i~ threatens to . . 

.i.mpair., diminish a nd extinguish such rights , ap~licatio.n or en= 

forcement of that Act on the Flathead Indian Reservation would 

constitute the exercise of state jurisdiction over Indian lands, 

..... : 

in violation of the Enabling Act of February 22, 1889, 25 State 

676 ~ and of the defendant State's Constitution. Such application 

or enforcement would therefore be unlawful and invalid. 

COUNT VII 

76. Plaintiffs reallege and incorporate herein each and 

· every one of the allegations set forth in Paragraphs 1 through 75 

of this Complaint. 

77. Because the defendant State, through the Montana 

Water Use Act, as amended, threatens unlawfully to impair, diminish 

and extinguish valuable water rights of the plaintiff Tribes and 

their members residing on the Flathead Indian Reservation , appli

cation or enforcement of that Act on the Reservation would (i) 

deprive the plaintiff Tribes and their members of valuable property 

rights without due process of law, (ii) impose an unlawful tax 

upon the plaintiff Tribes and their members, and (iii} impair the 



ability of the plaintiff Tribes and their members to realize t he 

full benefit and use of their Reservation lands, thereby denying 

them of liberty and property without due process of law. Such 

appli cation or enforcement would the r efore be ur:.~ons t:.i t.11.t:l.cna:i., 

unlawful and invalid. 

COUNT VIII 

78~ Plaintiffs reallege and incorporate herein e ach and 

ever:y one of the allegations set f orth in Paragraphs 1 t·).1.rot1 Jh r7 

of this Complaint. 

79. The defendant State, through the Montana wate: Use 

Act, as amended, recognizes that "water and water rights" ~-.r:U h.:l.n 

each water division established by the Act are n inter r,f;)_:L-;i.t:.eo l,t ,~u C:i 

s t ates tha t: " I t • • • is the intent of the legislatur . [1. e . 0 [ 

the defendant State] to conduct unified proceedings for the 

general adjudication of existing water rights under the Montana 

Water Use Act.. Therefore, it is the intent of the legis lature. 

[i.e., of the defendant State] that the attorney gene~al 1 s pe t~ t iu1t 

required in 85-2-211 [allegedly instituting general s t r eam adj udi 

cations of the nature that would make the United Stat es amenable 

to state court proceedings pursuant to the Act of July 1 0, 195 2, 

43 u.s .c. § 666] include all claimants of reserved Indian water 

rights as necessary and indispensable parties under authority 

granted the State by 43 u.s .c. 666 ." (M.C.A. § 85- 2-701 . ) 

80. The plaintiff Tribes aha their members are claim

ants of "reserved Indian water rights." 

81. Indians Tribes cannot be sued either in state or 

federal courts, under the doctrine of sovereign immunity, u!l'lless 

the jurisdiction to sue tribes is expressly authorized by the 

Congress of the United States. As a corollary to the doctrine of 

tribal sovereign immunity, federal treaty and statutory rights, 

within an Indian reservation, including property rights, such as 
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water rights, of individual tribal members cannot be the subject 

of suit either in state or federal court by suing the ·individual 

members or by judicial proceedings in the nature of quiet t1tle, 

·without express authority by the Congress ·o·f l11e· ·u·n1•fed :Sta t es . 

82. The defendant State seeks, by the Montana State Water 

Use Act , as amended, to join the plaintiff Tribes, the plaintiff 

tribal members and all other tribal members similarly situated, 

in a state court adjudication. The defendant State recognizes it 

cannot do this without express a uthority frorn the Congress of .. t lle 

United States , and attempts to invoke the Act of July 10 , 1952, 

43 u.s.c. § 666 , as such authority. 

83 . The Act of July 10 , 1952, 43 -U.S.C . § 0·60, 'n'owever , 

is not express authority f r om t he Congress ·of the· Uni te,l ·s·Eates ,: 
~ohferring jurisdiction on the defendant Stat e t o ~u~· th~ PJ~in~ 

tiff Tribes or their members to adjudicate their federal treaty 

and statutory water rights in any court. That Act waives only 

the sover eign immunity of the United States. It does not even 

mention Indians or Indian Tribes. It therefore ~oes· not· con~ei 

jurisdiction on the defendant State to join as indispensable· 

parties the plaintiff Tribes or any of its members in any adj udi ~ 

cation or to adjudicate the water rights of the plaintiff Tribes 

or its members through proceedings instituted pursuant to the 

Montana Water Use Act, as amended. 

84 . Because the defendant State, through the Montana 

Water Use Act , as amended , seeks to exercise jurisdiction over 

the Flathead Indian Reservation , over the pl aintiff Tribes and 

over the Tribes ' members residing on the Flathead Indian Reserva

tion , without congressional authorization, by adjudicat ing · their 

water rights on the Flathead Indian Reservation , and because such 

action is an unlawful exercise of jurisdiction and in violation 

of the principle of sovereign immunity as applied to the plain

tiff Tribes and the Reservation treaty r ights of the Tribes and 



- 28-

their members, the Montana Water Use Act, as amended, is uncon

stitutional and invalid insofar as it purports to e~tcn~ any 

jurisdiction of the defendant State over the righls of the plain- · 

t i ff Tribes and t heir members within t he Fl athead Indian Reserva~ 

tiono 

COUNT IX 

85. Plaintiffs reallege and incorporate herein each and 

every one of the allegations set forth i ~ Paragr aphs l through 85 

of thi s Complaint . 

86. The defendant State, through the Montana Water Ose 

Ac t , as amended, seeks to exercise jurisdiction over the use of 

waters of the Reservation by non-membe~s of t he Tr i bes by r ecog 

niz i ng p~st uses claimed under inapplicable state law and .futur e 

uses by granting permits under that Act. 

87. The effect upon the Tribes ' ful l equitable title to 

t he waters of the Reservation and on the Tribes' reserved right 

to the use of those waters by validating past illegal uses and by 

the granting of new applications , individually and cumulatively , 

is severe prejudi ce . Although the State of Montana has no j uri s= 

diction to issue any of these permits with res pect to the water s 

of and appurtenant to the Flathead Reservation, all permi t tees 

create cer tain equities in their favor by the investments they 

make to exercise their unlawful rights under the permits. As these 
i 

unlawful equities increase and become establis hed over time, the 

exercise by the Tribes at a later time o f tribal reserved water 

rights and title will certainly be resisted by the permittees . 

This resistance will force the Tribes to l i tigation in each in

stance . The cost to the Tribes will be enormous . 

88. The only relief the Tr i bes may seek to avoi d those 

enormous future costs is to obtai n prel i mi nary and permanent in

junctive and declaratory rel i ef i n t his action, holding unlawful 
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the practice of the State of Montana in validating prior ill egal 

uses by non- members and in issuing new u~e pe rmi t s wi t h respect to 

the waters of the Reservation to non-members . 

COUNT X 

89 . Plaintiff reallege and incorporate herein -each and 

every one of the allegations set forth in Paragraphs l through 88 

of this Complaint. 

90. The Montana Water Use A~t , as amended , ~annut be ap

plied to the Tribes, its members or the waters of the R~s erva tion . 

That Act is an integral whole and its provisions are not severa ble o 

Therefore, the provisions of that Act, rel ating t o t he United Stat es , 

as t r ustee of the Tribes, are unconsti t ut ional and inralid it1sof a r 

as - they purport to extend any j urisdiction of defendart St~te over 

the rights of the plaintiff Tribes, their members and l thei r r e

served Indian water rights by extending jur i sdiction over the 

United States, as trustee for the Tribes and their me,be~s and 

their reserved I ndian water rights o I 

COUNT XI I -
91 . Plaintiffs reallege and i ncorporate her ~i n each and 

I 
every one of the allegations set forth in Paragraphs 1 through 90 

I 
of this Complaint. 

\ 
92 . Article III of the Treaty of Hell Gate, \12 Stat. 

1976, guarantees to the plaintiff Tribes and t heir meibers the 

exclusive right of taking fish in the streams running \through or 

bordering the Reservation . It is essential for the cdntinuation 

of this treaty fishing right that there be sufficient in- stream 

water flows in all of the streams, creeks and rivers of the 
I 

Reservation . The Montana Water Use Act, as amended, M.C . A. 85-2-

316 , allows the defendant State, any poli t i cal subdiv~sion or 

agency thereof or the United States or any agency therr of to 

\ 
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apply to reserve water for existing or future uses . These uses I 
could interfere with necessary in-stream flows for tribal fishing 

rights. The Act does not permit the Tribes to seek and secuie I 
sufficient in-stream flows to prote t their treaty fishing ~ight b·. · 

. I I 
The Act therefore denies to the Tribes the equal protection of 

I - -
the laws, and interferes with tribal! treaty fishing ri ghts . 

93. The Act, therefore, isl unconstitutional and invali~ 

(i ) i nsofar as it purports to deny the plaintiff Tribes the I 
authority to receive sufficient in-stream flows and to protec~ I 
treaty fishing rights, and (ii ) insofar as it purports to allow 

I 
others to affect such in-stream flows and thereby affect plain- I -
tiffs' treaty fishing rights . In addition, the Act interferes 

with the pr ovisions of the Act of March 7, 1928, 45 Stat e 200 ~ 

212~213, guaranteeing the Tribes the full exploitable val ule ot 

their hydroelectric sites . 

WHEREFORE , plaintiffs demand j udgment : 

1. Declaring that the State of Montana has no j urisdic

tion to apply, administer or enforce the Montana Water Use Act, as 

amenned, directly or indirectly, within the Flathead Ind ian Reser

vation , or with respect to waters that arise upon, flow through 

or under , border, · or otherwise occur on that Reservation , o r with 

respect to the plaintiff Tribes or any of their members; 

2. Enjoining, preliminarily and permanently, the de-
1 

fendant State of Montana and each of the individual defendants 

herein , and their employees, subordinates, attorneys or agents 

from taking any action which would have the effect, directly or 

indirectly , of applying, administering or enforcing the Montana 

Water Use Act, as amended , within the Fl athead Indian Reservation , 

or with respect to the waters that ari~e upon, flow through or 

under , border, or otherwise occur on that Reservation , or with 

respect to the plaintiff Tribes or any of their members; 
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3. Enjoining, preliminarily and permanently, the de

fendant State of Montana and each of the individual defendants 

herein , and their employees, subordinates, attorneys o r agents, _ 

fr om issuing any permits for any use of waters arising upon, 

flowing through or ~nder, bordering, or otherwise occurring on 

the Flathead Indian Reservation: 

4. Declaring that any and all water use permits pre

viously issued_ by the defendant State of Montana or any of the 

i ndividual defendants herein, or any of their employees, subordi

nat s , attorneys or _agents with respect to the waters arising upon , 

f l o ing t hrough or under , bordering , or otherwi se occurring on 

the Flathead Indian Resevation, are null and void, and enjoining 

the e~e rcise by any permittees of any rights purportedly confer red 

by t hose unl awf ul pe rmi ts: 

5 . Ordering that the defendants pay to the plainti f fs 

the costs of this litigation , including attorneys' fees: and 
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6. Awarding to the plaintiffs such o ther relief as the 

Court may deem just and proper. 

Of Counsel 
·'~.! l,.hlN . ON , CRAGUN & BARKER 

W shington, D.C. 

Respectfully subrnitt~d, 

. &J~z.---.. -
Richard AnthonyBaerleri 

1735 New York Avenue , N.W. 
Washington, D. C. 20006 
(202 ) 783-4800 

P.O. Box 278 
Pablo, Montana 59855 
(406) 675-4665 

Attorneys for the Plaintiffs 


	CSKT v MT 81-147.PDF.pdf
	CSKT v MT 81-1470001



