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P.O. Box 8957 
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(406) ~/2 1-5440 
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IN THE PNITED STATES DISTRICT COURT 
FOR THE DISTRIC'.l' OF MONTANA 

.MISSOULA. DIVISION 

Ti.IE C0N? EDEHATED SAI,ISH AND 
KOOTENAI TRIBES OF THF- I-'LATHEAD 
RESERVATION, Mon i·ana , ~~ al . 1 

Plaintiffs 

v. 

Defendant s _ 

) 
} 
) 
) 
} 
) 
) 
) 

NG. 81 

DEFEND,\N·rs ! RR.LE:' IN OPPOSITION TO APPLICA1'IONI 
FUR PRELIMINARY INJUNCTION 

This memorandum in opposition to the plaint:iff's' appl :i • 

C;cd:ion fo.r i->reliminary injunction .is submitted hy a) .' :- -1- <: 'i 

de{er.da~ts named in the above-captioned ac·t .~_o), 

IN'!'RODUC'TION 

The plo.::nt 1 ffs _. the Confederated Salis·~ ,.\,.: 0. I':'.o pb, · :.-:· 

Tribes of the FJa thead Reservation. Montana . (he reipat · .e:;_ 

called "Tribes"), and various individual members of: t.b" , .. 

have applied to this Court for a prel iminary injuncb.(''1. f>H' 

hibi ting the State of Montano.- ,:\nd all named defenda~1ts f 1Y ,;,; 

any acts applying or enforcing, directly or indi~8 c t ly a ~i 

provision of. thE: Montana Water Use Act , as amende c'i. .- h'iC1~, See:·i:. ions 

85--;:. J.Ol through 85-2-704 and Sections 3--7-101 t h:r:o\1gh J · .. , 1 i (•~ 

(1979) on the Flathead Ind i an Reservation or with respect to 

any ahd all waters within o r appurtena nt to the Flathead 

Indian Reservation. The Tribes base their claims upon the 



premise that the exist ence of the Montana Wate z: Use Act , 

together with any enforcement of the Act on the Reservatio11 

would violate numerous rights of the Tribes , guaranteed t o 

them by the United States Constitution, the Treaty of Hell 

Gate , and various cases interpreting those documer.ts . 

On or before November 11 , 1981, the defendants w.i.11 :t ile 

an answer to the c omplaint . That answer will contain specific 

responses to the allegations contained in the complaint . The 

defendants believe , however, that it is important that this 

Court be aware of certain areas of agreement be t ween the 

Tribe s and the State of Montana. Those areas o f agreement c in 

the defendants ' opinion, eliminate the heart of plai1itiffc," 

complaint and vitiate any possible need for injunct:hre re:U.ef . 

The defendants admit that the Treaty of Hell Gate o f ; ,une 

16, 1855 , impliedly reserved to the plai ntiff Tr ibes the r .• g·ht 

to use water for uses reasonably related to the purposes ~- .). 

which the Reservation was established. Winters v. Dnitea .3-·::ate ~~-· 

207 U.S. 564 (1908) , Cappaert v. United States , 426 U.S . 1 28 

(1976). The de fendants refer to this water right as a "r e serv

ed water right." The defendants a c knowledge that the prio~ity 

date for this right is 1855 . Th e defendants further acknow1.edge 

that by virtue of this priority date , the Tribes have the first 

right to the use of waters on the Reservation for uses reason

ably related to the pur poses for which the Re servation was 

established . Rights subsequent in time , whether by reservation 

or appropiration , ha ve a later priority date. 

The defendants do not in any way assert jurisdiction over 
I 

the Tribes , or ·over the property of individual me mbers of the 

Tribes owned by them or their Reservation . The defendants 

acknowledge that , without a waiver of sovereign immunity , such 
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j~r isdiction may not be obtained .. 

The defendants do -however assert· jurisdicti on . pursuant 

to the Montana Water Use Act over the surplus waters flowing 

t hrough and t ouching upon the Reservation. Furthermore , the 

defendants assert jurisdi~tion over the United St.ates, . .::-.s 

trustee for t he Tribes . As will be discussed below , thRt 

jurisdiction i s asserted by means of the on-going state-wi de 

water adjudication commenced in 1973, and implemented by an · 

Act of the Montana Legislature , effective May 11, 1979 , 

commonly known as SB76 . That Act is codified at Chapter 2 of 

Titl e 85, Montana Codes Annotated , and, in part in Part 7r 

Chapter 3 of the Mon tan a Codes .Armata ted ( 19 7 9 ) ,. 

The Montana Water Use Act provides that the United States 

be named as a party defendant in the adjudicati on since it· was 

the legislature's intent to adjudicate the federal reserved · ; 

water rights, reserved both by the United States in i·i.:.s own~-::: 

behalf a nd on behalf of Indian tribes . MCA Sect.ion 85-2-213.15 ) o 

Defendants contend that by virtue of the Mccarren Amendment,· 

Act of July 1 0 , 1952 , c . 651 , Title II, Section 208 (a) -(c ), 

66 Stat . 560, codified at 43 U. S.C. §666 , the United States -

may be joined as a defendant in any suit for adjudication o f 

water rights within any river system. 

It is clear that 43 U.S.C. §666 reaches all water rights 

held by the United States, including reserved rights owned by 

the United States for the use of Indian tribes . Colorado River 

Water Conservation District , et al . v . United States , 424 UoS. 

800 , 812 (1 976 ) , '(hereinafter called "Colorado River "). That 

case followed United States Dist rict Court for Eagle County, 

401 U.S. -5 20 (1971) and United States v. District Court for 

Water Division No. 5 , 401 U.S. 527 (1971), in which the Un i ted 

States unsuccessfully tried to l imit the Mccarren Amendment 0 s 
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waiver of sovere ign irnrnun .i.ty . 

In Colorado River , the United States argued that t he 

application of the Amendment d id not include f ederal reserved 

rights held on behalf of Indians. The Supreme Court respond

ed: 

We c onclude that the state court had juris
diction over Indian wa ter rights under the 
Amendment . ***Though Eagle County and 
Water Div ~ 5 did not involve r eserved rights 
on Indian reservations , viewing the Govern
ment's trusteeship of Indian rights as owner
ship, the logic of those cases clearly extends 
to such rights . * * * 
Not only the Amendment ' s l anguage , but also 
its underlying policy , dictate s a construc
tion inclnding Indian rights in its provisions. 
* * * TI] t is clear t hat a construction of 
the Amendment excluding those rights from H:.s 
cove rage would e nervate the Amendment I s objec· · 
tive. 17 

Finally, legislative history demonstrates 
that the Mccarren Amendment is to be construct
ed as reaching federal water rights reserved 
on behalf of Indians • . •• 
[T]he Senate report on the Amendment took note 
of a recommendation in a Department of the 
Interior report that no consent to suit be 
given a s to Indian rights and rejected the 
recommendation . 

Colora do River , supra , 424 U.S. a t 
809-812 (1 976 ) .1 

Pursuant to the requirements o f the Montana Water Use 

Act , M. C.A. § 85--2-212, on June 8, 1979 the Montana Supreme 

Court entered an order commencing the procedures for adjudica

tion under SB76. A copy of the order is attached to pla i n ·i.:iffs • 

c omplaint . The United States attorney for the District of 

Montana and the Attorney Ge neral for t he Un ited States were 

served with a copy of the order. The United States was thus 

1 / Footnote 17, included in t he quo tation from the Colorado 
Rive r opinion, r eads as follows: "Indeed , if exclusion 

of Indian rights were the conclusion , conflicts between Indian 
and non-Indian rights , as well as practical matters of adjudi
cation , might have the effect o f r equiring district court 
adjudication of non-Indian along with Indian rights, t her eby 
effective ly vitiating our construc tion of the Amendment in 
Eagle Country and Water Div. 5 ." 
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named a .defendar.t in the · on-gu.'.ng st.a.t.e-wide adj 1.1dication. 

The United States has never pe1:itioned ·to remove this matter. 

from the state water courts to the fed eral court . Preswnably , 

the United States will comply with the requirements of 5B76 

in protecting the United States' right to its reserved waters . 

The Monta.ua Water Use Act requires that any person claim

ing a right to use water, which right would have been protected 

under the laws of the State of Montana as it existed on July 

1 , 1 973 , must file a claim to the right by the deadline set by 

the Supreme Court of the State of Montana , or that right will 

be presumed to have been abandoned . The Montana Water Use Act 

de fines "existing rights " as rights " to the use of wate:l'.' 

whi ch would be protected under the law as it existed prior. t .o 

July 1, 1973. " Thus e xisting rights under the Act by defiui

·~ion include reserved wate r rights , wh ich were p rotected hy 

t he law at least since Winters v . United States u 207 U. S p ~~4 

(1908) . 

The current deadline for the fil i ng of those claims to 

existing rights is January 1, 1 982. The Attorney General for 

t he State of Montana has r ecently filed a petition for e x ten

sion of that deadline for a period to be set by the Court , to 

end no later than June 30,1983 . The Supreme Court of the State 

of Montana h as issued an order soliciting comments of all 

interested parties to be fil e d by November 30 , 1981 , with oral 

comments to be heard on December 7, 1981. The Montana Supreme 

Court, presuma bly , will enter an order either denying a ny 

extension of the filing deadline or granting an e xtension for 

a period of time ending not later thanJune 30 , 1983 . 

All .prudent Montana water users , who c l aim water rights , 

either appr opriati ve or r eserved, are striving to meet the 

deadline set by the · supreme Court o f the State of Montana . 
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Now, on ly t wo months . from .the .lony -. set deadline , the p la in

tiffs see·k to disrupt the status qHo by asking for injunctive 

relief against · the defendants. For reasons discussed below, 

the defendants submit that the hann to the State of Montana 

and its citiz.ens which would be caused by the granting of r1.ny 

preliminary i 1,.junctive relief to the plaintiffs would far out

weigh any conceivable benefit to the Tribes . 

THE REQUISITE LEGAL STANDARDS FOR A 
PRELIMINARY ' INJUNCTION DO NOT EXIST 

Plaintiffs argue that defendants lack jurisdiction to 

regulate or adjudicate both reserved and surplus water rights, 

with respect to plaintiffs or the Flathead India n Reservation. 

Plaintiffs, contrary to the holding in Colorado River, supra, 

argue that the Mccarren Amendment does not allow defendants to 

include the reserved waters owned by the United States on 

behalf of the Tribes in Montana's water adjudication or regula~ 

tion scheme, regardless of whether the Act constitutes a 

"general stream adjudication" as required for Mccarren Amend

ment jurisdiction over the United States. Likewise, plaintiffs 

insist that under the holding Colville Confederated Tribes v . 

Walton, 647 F . 2d 42 (9 th Cir. 1981) , petition for certiorari 

filed, docket No . 81-32 (19 81 ), the State of Montana lacks 

jurisdiction over any of the non-reserved water rights in 

question . Plaintiffs also allege that the required $40.00 fee 

for filing a water claim is overly burdensome , and amounts to 

a tax against plaintiffs of the type that has been held imper

missible in Mcclanahan v . Arizona State Tax Commission, 411 U.S. 

164 (1973) and in Dillon v. Montana, 451 F. Supp. 163 (D. Mont. 

19 7 8 ) , rev' d , 6 3 4 F. 2d 4 6 3 (9th Cir. 1 9 8 0 ) . 

Plaintiffs' claim that a preliminary injunction is 
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necessary in .order to presi:-::c✓€ . the statu.z . ~o, ~-s perceiv_ec. 

by the plaintiffs , the disturbance of which wou ld allegedly 

cause plaintiffs immediate irreparable harm . The first 

alleged harm is that illiteracy and poverty of an unidentified 

number of members of the Tribes ma ke the dqcumentation and 

fee requirements of the Act excessively burdensome . Second , 

plaintiffs argue they face irreparable harm from a future loss 

of water that is absolutely essential to plaintiffs . That 

harm seems not to be an "immediate" one . Plaintiffs conclude 

that these alleged harms tip the balance of hardships toward 

the plaintiffs so that equity demands the requested relief. 

Finally , plaintiffs argue that the ir compliance with the Act 

would so obviously contravene federal laws and t reaties, that 

there is no need for the Court to apply the standards usually 

z-equired before issuing a preliminary injunction . 2 

The Ninth Circuit Court of Appeal s has often recited the 

s ·tanda:cds which must be met in orde r for a preliminary injunc 

tion to issue. The moving party must either show a probable 

likel ihood of success on the merits of the case combined with 

the possibility o f irreparable injury; or , serious questions 

must be raised and the balance of hardships must tip s harply in 

the rrovant ' s favor . 3 In different cases, different emphasis has 

2/ Plaintiffs rely on United States v. San Francisco , 310 
U.S . 1 6 (1940 ) , reh . denied , _U . S . _J).94 )and Libby Rod and 

Gun Club v . Poteat , 457 F . Supp . 1177 (D. Mont . 1978), rev ' d . 
in part and aff 'd . in part , 594 F . 2d 742 ( 9th Cir . 1~79). I n 
both cases , there existed specific and clear congressional 
directives that were violated by the enjoined parties. 

3/ See,~, Miss Unive rse, Inc. v. Flesher , 60 5 F. 2d 1130 
( 9th Cir. · 1 979 ); Benda v. Grand Lodge of the International 

Ass 'n. of Machinists and Aerospace Workers , 584 F . 2d 308 (9th 
Cir . 1978); Motor Vessels Theresa Ann v. Kreps, 548 F. 2d 1382 
(9th Cir. 1 977 ) ; Richter v. Dept . of Al coholic Beverage Control, 
599 F . 2d 1168 (9th Cir . 1977 ) ; Jones v. Pacific Intermountain 
Express , 536 F . 2d 81 7 ( 9th Cir. 1976); and Will iam Inglis and 
Sons Baking Co . v. ITT Continenta l Baking Co. , 526 F. 2d 86 
(9th Cir. 1975 ) . 
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been given tu diff.erent. par.t ·s o:f thE:se s~~:,dar.ds . Other co;:

siderations are sometimes added to these established standards, 

as appropriate. Se~~, Kelly v. Gilbert, 437 F . Supp . 201 , 

204 (D. Mont . 1977) . 

The Ninth Circuit Court of Appeals is · consistent, however, 

in viewing these basic alternative standarqs for a preliminary 

injunction as "extremes of the same continuity . " The cri tical 

element is that the movant presents a question so serious that 

it requires litigation and that the movant will sustain greater 

injury in the absence of injunctive relief than the opposing 

party will sustain if injunctive relief is granted. Benda, 

supra, 544 F . 2d at 315. If the necessary legal standards 

are met, then a preliminary injunction may be granted to pre

serve the status quo pending trial on the merits. Burton v . 

Matanuska Valley Lines , 244 F. 2d 647, 650 (9th cir. 1957) ~ 

Miss Universe, Inc., supra, 605 F . 2d at 1133. In extraorainary 

cases, where it is found that a federal statute has been v :i.c,lat· 

ed by the party sought to be enjoined, then courts, including 

the Ninth Circuit will not inquire further into the require

ments for equitable relief. 4 

In the instant case, none of the standards necessary for 

the granting of a preliminary injunction exists . There is not 

a serious question or a likelihood of success on the merits 

sufficient to require litigation in this Court , and the bal

ance of injury and hardships tips in defendants ' favor, not 

in favor of the plaintiffs. Defendants have not violated any 

federal statute so as to trigger an exception to the normal 

standards for injunctive relief . This Court should re f use to 

grant the. request for a preliminary injunction. 

!/ See,~, T.V.A. v. Hill, 437 U.S. 153 , 195 (197~); United 
States v. San Francisco, supra , 310 U.S . at 30; Libby Rod 

and Gun Club v . Poteat, supra , 457 F. Supp . at 1 185 . 
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A.. _lnjunc!.ivc . .::elie:f shoul --i not be s:::-anted i n t:be 

absence of indispensible partie s. 

The defenda.nts submit that there cire indispensibl e parties 

t.o this action, in whose absence the injunctive relief should 

not be considered by this Court. 

Plaintiff~ acknowledge that the United States holds the 

title to the 'I'ribal and trust l ands, as well as the reserved 

water rights for those lands . The United States is not a party 

to this action . Defendants contend that the u"n i ted States is 

a party needed for just adjudication which should be joined 

pursuant to Fed. R. Civ. P. 19. As owner of the Tribal reser

ved water rights, the United States has the power and the 

responsibility to make claims on behalf of the Tribes pursua nt 

to the Montana Water Use Act, and without an injunction against 

the United States p r ohibiting the United States from making 

such claims, it is entirely likely that the United State s ,,,:;,11 

in fact file the claims as required by the Act and will thus 

take action which will forever bind the plaintiff Tribes . 

It must be noted that the plaintiffs do not make any allega

tions in their complaint about whether or not the United States 

will in fact file the requisite claims o 

In addition , the plaintiffs seek specific injunctive 

relief against the thousands of individuals and other entities 

who claim the right to use wate:rs which flow through or t ouch 

upon the Flathead Indian Reservation. As is apparent from 

the prayer in the complaint, par agraph 4, page 31 , plaintiffs 

seek declaration 

that . any and all water use permits previously 
issued by the defendant State of Montana or any 
of the individual defendants herein, or any of 
their employees , subordinates , attorneys or 
agents with respect to the waters arising upon , 
flowing through or under, bordering or otherwise 
occurring on the Flathead Indian Reservation are 
null and void, a nd enjoining the exercise by any 
permit tees of any rights porportedly conferred by 
those unlawful permits. 
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Al l individu'als who either . ·claim r i ghts.· e.xisting u.s o f 

July 1, · 1973, pursuant to the Montana Water Use Act, or claim 

water rights through permits granted by the Montana Department 

of Natural Resources and Conservation as provided by Montana 

law have valuable property rights. None of the named defend

ants c a n adeq'.1ately protect those rights , which will inevitably 

be atfected by the outcome of this litigation~ Moreover, the 

issuance of an injunction against the named defendants will 

adversely affect those property rights, in the absence of 

those to whom they are most valuable. Thus , it would be ill

advised for this Court to grant a preliminary injunction which 

would in essence declare the Montana Water Use Act invalid, 

and which would thereby destroy the property rights of permit

tees and other water users without their presence in this 

litigation. 

B. The complaint does not raise questions of the type ,. 

to require injunctive relief. 

In order for plaintiffs to be entitled to the preliminary 

injunction which they seek they must 

raise questions going to the merits so serious , 
substantial, difficult and doubtful as to make 
them a fair basis for litigati on ••. (and) must 
make a cle ar showing of sufficiently serious 
questions going to the merits to make them a 
fair ground for litigation . • . Kelly v. Gilbert v 
supra , 437 F. Supp. at 204. Accord, Alameda v . 
Weinberger, 520 F . 2d 344, 349. (9th Cir . 1975) . 

Here , there are no such questions. First the ~efendants 

do not question that plaintiffs are entitled to reserved water 

rights pursuant to Winters v. United States , 207 U.S. 564 (1908). 

The only type of jurisdiction asserted with regard to reserved 
I 

water rights by defendants is of the very type contemplated by 

the Mccarren Amendment . Colorado River , supra. 

Most , if not all, of the questions r a ised by the Tribes ' 
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complaint are the .subject of p.c1friin9· litiga·i..ion , · whos~ out-

come should be awaited by this Court rather than litigated here. 

I n the meantime , this Court should do nothing· to change the 

status quo , but should instead either dismiss this case or 

stay further proceedings in this case. 

1 . The federal water suits 

There are now pending in the Ninth Circuit Court of -

Appeals seven cases in which the United States and several 

Tribes seek to have federal reserved rights , including those 

reserved for Tribes, adjudicated in federal court. The North

ern Cheyenne Indian Tribe filed the first case on January 30, 

1975 , seeking to have the Unite d States District Court adjudi

cate the water rights in the vicinity of the Norther Cheyenne 

Indian Reservation . Northern Cheyenne Indian Tribe of the 

Northern Cheyenne Indian Reservation v. Tongue River Water 

Users Association , et al. , No . CV- 75-6-BLG , CA- 79- 4887 . A 

similar complaint was filed by the United States on its own 

behalf and as trustee for the Northern Che yenne Indian Tribe , 

on March 7 , 1975 . United States v. Tongue River Waters Users 

Association, et al . , No . CV- 75 - 20 - BLG, CA-80 - 3040, 80-3041, 

80 - 3042 . On April 17, 1975, the Unite d States filed a thir d 

sui t , United States v . Big Horn Low Line Canal, et al ., 

No CV- 75 - 34- B . G, CA-80 - 3062 , 80 - 3063 , on its own behalf and 

as trustee for the Crow Tribe of Indians . Amended Complaints 

were filed by the United States in the two cases it brought 

on August 1, 1975 , and August 29, 1975, respectively. The 

Northern Cheyenne Tribe moved to consolidate its case , No . 

CV- 75-6 - BLG , with the United 'states' case, No . CV- 75 - 20 - BLG . 

An Order .consolidating the actions was issued on September 4, 

1 975 . The Northern Cheyenne Tribe fil e d its Amended Complaint 

on September 4, 1975. 
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'i'he district court staye d the proceedings , · pur.suarit to 

stipulation of the parties , pending the United States· Supreme 

Court decision in Colorado River Water Conservati on District v . 

United States , 4 24 u. s . 800 (1 9 76) . 

During the time when the Montana Legislature was passing 

SB76 , the United States filed four additional suits in federal 

court on April 5, 1 979 : United States v. Aasheim , et al ., 

No . CV-79- 40- BLG , CA- 80- 3028 , 80-3061; United States v . Aageson , 

et al. , No . CV-7 9- 21- GF , CA- 80- 3032 , 80- 3044 ; United States v . 

AMS Ranch, Inc. , et al. , No . CV- 79-22- GF, CA- 80- 3045 ; and, 

United States v . Abell, et al ., No. CV-79- 33- M, CA- 80- 3038. 

The Abell case involved the Flathead Indian Reservati on . A copy 

of the Complaint is attached to this memorandum . 

On November 26, 1979 , District Judges Battin and Hatfield 

issued a j oint Memorandum and Order dismissing a l l seven suits 

on the basis of "wise judicial administration. " A copy of that 

Order is attached hereto . Th e United States and some Indian 

tribes appealed the Order to the Ninth Circuit Court of Appeals , 

which consolidated the appeals for review . 

On May 23 , 1980, the Plaintiff Tribes moved to intervene in 

the appeal of Abell, approximately four months after the date 

for filing a notice of appeal . All of the federal cases were 

argued before the Court of Appeals on July 15 , 1981. The Court 

has not ruled on the appeals. 

In order to demonstrate that these federal suits involve 

most of the same issues (and parties) as the Tribes' Complaint , 

defendants submit to this Court ~opies of the fol l owing documents 
I 

which have been filed in the Ninth Circuit court of Appeals : 

Brief o·f the Appellants , the Crow Tribe of the Crow 
Reservation, Montana , and the Confederated Salish and 
Kootenai Tr i bes of the F l athead Reservati on, Montana 
(serv e d June 2 4, 1 980 ) 
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Reply Brief of Appellants: The Crow Tribe ' of the c ·row 
Reservation, the Confederated Salish and Kootenai 
Tribes of the Flathead Reservation , the Assiniboine 
and Sioux Tribes of the Fort Peck Indian Reservation, 
The Northern Cheyenne Tribe of the Northern Cheyenne 
Res~rvation (served September 2, 1980) 

Brief £or Appellants United States (June 1980) 

Brief of Appellees the State of Montana (dated Jul_y 
24, · ·1980} 

Because the Tribes, represented by the same counsel as in this 

case, wrote or were served with copies of all of these documents, 

defendants have not provided them with additional copies of the 

briefs . 

A review of these briefs makes clear that the following 

issues raised by plaintiffs are being actively litigated in the 

Ninth Circuit Court of Appeals by the Plaintiff Tribes : 

1 . The question of whether t he State of Montana may name 

t he United States as a defendant in the on-going state water 

adjudication pursuant to the Mccarren Amendment, and thereby 

subject the United States as trustee for the tribal reserved 

water rights to the provisions of the Montana water Use Act . 

2. The question of whether application or enforcement of 

U1e Montana Water Use Act with respect to the tribal reserved 

water right through the United States as trustee would violate 

the State of Montana's Enabling Act and Constitution. 

3. The question of whether the Montana Water Use Act is 

void on its face insofar as it applies to reserved Indian water 

rights . 

4. The question of whether the on-going state-wide adjudi

cation is a general stream adjud~ca tion which meets the require-
' 

ments of the Mccarren Amendment . See United States v . District 

Court for Water Division No. 5, 401 U. S . 527, 529 (1971). 

Pl aintiffs, in effect , seek a stay of all State Court water 

adjudication proceedings. When considering the relevant factors 
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for and against dismissing the federal suits, Judges Battin 

and Hatfield specifically considered the question of whether 

they should stay the state adjudication in order to avoid the 

possibility of piecemeal and conflicting adjudications if both 

federal and state adjudications continued. They stated: 

The possibility of conflicting 
adjudications by the concurrent forums 
also looms large and coul d be partially 
avoided only by staying the pending 
state adjudication •• . 

Mernor'andurn & Order, page 7. 

The defendants submit that the core issues of this case 

are identical to those in the cases being litigated in the 

Ninth Circuit Court of Appeals . Under even the most liber al 

construction of the Ninth Circuit cases on injunctive relief 

di.scussed above , it is clear that Plaintiffs do not raise a 

s ufficiently "serious question" or have sufficient "probability 

~t success 11 to entitle Plaintiffs to a preliminary injunction. 

2 . Colville Confederated Tribes v. Walton 

While the questions discussed above relate to reserved 

water rights of the Tribes , Plaintiffs suggest that a sufficiently 

serious question also is raised as to their rights with regard to 

s urplus water and that they are likely to succeed on the merits 

of that issue . Plaintiffs base these assumptions on their reading 

of Col ville Confederated Tribes v. Walton, supra. In relying on 

t hat case , Plaintiffs disregard two facts. The first is that the 

Wa l ton holding that Washington State's water regulatory system 

was preempted by tribal and federal law was an extremely narrow 

one. The holding was based on the very unusual fact that the 

water · i n issue in Walton, No Name Creek, arises and terminates 

e ntiLely within the Colville Reservation. It is a completely 

c l osed watershed with no hydrologic impact outside of the Reser

vation boundaries. The tribal interest in regulating the use of 

No Name Creek was totally unrelated to off- reservation use. 
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To Defendants' knowledge, there are no such closed watersheds 

within the boundaries of the Fla~head Indian Reservation. 

Plaintiffs ' reliance on this narrow holding is misplaced . 

The second significant fact in Walton is that a Petition 

for certiorari was filed by the State of Washington. (Dock~t 

No o 81- 321). The issues of that case are pending before ~hP. 

U.S . Supreme Court. Therefore , this Court should not rely 

upon Walton in determining whether to grant injunctive relief 

to Plaintiffs . 

C. A preliminary injunction should not be granted 

because Plaintiffs do not face irreparable harm and __ the ba!~ 

of hardship tips toward the state if an injunction i.s granted . 

1 . Plaintiffs are not being denied use of water 

There are no allegations in the Complaint that the streams 

running through the Flathead Indian Reservation are in danger 

of running dry, or that the State of Montana or individua.J.~ who 

are not members of the Tribes are embarked upon a series of 

actions which will irreparably harm the Tribes by actually 

depriving them of water. The Plaintiffs are not facing the 

irreparable harm which would warrant a preliminary injunctiono 

See Winters v. United States , supra , for the type of immediate 

irreparable harm warranting injunctive relief . Plaintiffs merely 

allege that if they fail to file the claims to existing wat er 

rights, they will irretrievably submit to state jurisdiction 

and they will in the future lose the right to their reserved 

waters. Not only is that harm not immediate , but it is within 

Plaintiffs' power to prevent any perceived harm by simply seeing 
i 

to it that the proper claims are filed by the United States . 

Plaintiffs may file protective claims under SB76 . 

If the Tribes are correct in their argument that by filing 

any forms under SB76 the Tribes and their property are subjected 
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to jurisdiction of -the State of Montana which would not other

wise exist, then defendants submit that Uni t ed Sta tes may be 

about to compromise the Tribes' rights to correctly filing 

forms under SB76 on the Tribes' behalf . 

The position of the U. S. Dept . of Interior indicates how 

illusory is tfre Plaintiffs' claim that they will sustain 

irreparable harm if a preliminary injunction is not granted . 

As is shown by the opinion of the Field Solicitor of the Depart 

ment of Interior issued to the Bureau of Indian Affairs, a copy 

of which is attached hereto, the o f ficial position of the 

United States Department of Interior is that Indian tribes 

should be filing protective claims if they see fit to do so. 

These plaintiff Tribes could easily file protective claims in 

the format suggested by the Field Solicitor and avoid the threa.t 

o f having their water rights deemed to be abandoned. In the 

e vent that the Ninth Circuit Court of Appeals oveirules Colorad ~ · 

River and holds that the Mccarren Amendment does not allow states 

to sue the United States and to obtain jurisdiction over the 

United States as an owner of the tribal reserved water rights, 

then the plaintiff Tribes would have -lost nothing . However, i n 

the event that the Ninth Circuit Court of Appeals does not rule 

i n the Tribes ' favor and the Tribes' water rights , as owned by 

the United States , are subject to adjudication in state court u 

then the Tribes would have met all requirements of the Montana 

Water Use Act. 

In the alternative , the Tribes could enter into negotiations 

with the State of Montana to enter into a compact regarding the 

Tribes' reserved water rights . M.C.A. § 85-2-702 . The Tribes 

did negotiate for a period of time, but then summarily terminated. 

the negotiations sometime in 1981. By resuming negotiations, even 

in a superfici a l fashion, the Tribes would by virtue of M.C.A. 
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§ 85-2-217, be granted until July. 1, 1.985; within which to file 

their claims to existing water rights pursuant to the Montana 

Water Use Act. 

2. 5 The filing fee is not burdensome . 

·plaintiffs have made a mountain out of a molehill in their 

characterization of the amounts of money ~hich must be paid by . 

the Tribes and their members in order to file claims to existin9 

water rights pursuant t o the Montana Water Use Act. As is 

apparent from the affidavit of The Honorable w. w. Lessley, 

Chief Water Judge, to be filed in this case in support of 

defendants' opposition to the application for preliminary injunc

tion, the Montana statutes require that the owner of the water 

right file a claim, and pay the $40 filing fee for each claim i n 

a certain basin, up to a maximum of $480 for any single owne~. 

Because the United States is clearly the owner of the reserved 

water rights held in trust for the Tribes or for their memberR, 

it is the United States which should not only file the forms 

claiming those rights, but should also pay the fee. The Department 

of Natural Resources and Conservation would require the payment 

of a maximwn of $480 by the agency filing those claims on behalf 

of the Tribes and their members o 

If the Tribes choose to file claims to their reserved Indian 

water rights, (instead of or in addition to the c l aims which 

should be filed by the United States) , it is true that the Tribes 

would have to pay a $40 filing fee for each c l aim, not to exceed 

a total of $480 . Surely that sum is within their means . 

The Tribes argue that each tribal member with a reserved 
I 

water right must file claims on their own behalf . This ignores 

5/ See Paragraph D for a discussion of whether or not the fee 
is a tax and, if so, the limits on this Court ' s jurisdiction 

for enjoining such a tax. 
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the fact that the owner of the right shoµld be filing the claim 

to the reserved Indian water righto Clearly , i·f the owner of 

the right , has the responsibility to do the filing, any action 

on the part of the individual tribal members j _s voluntary and 

avoidable. Thus those individual members of the Tribe are not 

in danger of being irreparably harmed . 

The argument at page 44 , subparagraph (3) of the Tribes' 

brief in support of their application for preliminary injunction 

that claims must be filed for the 767 tribal homesites which 

utilize reservation waters reserved for the Tribes is also 

specious. If, in fact, those hornesites rely upon tribal reserved 

waters for their water rights, then the filing by the United States, 

or the Tribe, will adequately protect those claims to reserved water 

~ights o Obviously , those claims will be included in the maximum 

3 . ').'he illi tera.cy of tribal members does not justify 

a preliminary injunction. 

The Tribes contend that at least some of their members 

are illiterate or incapable of comprehending the Montana Water 

Use Act and completing the required documentation. The Tribes g 

however, ignore the publications of the State of Montana attached 

as Appendix Bin which assistance is offered to anyone who has 

any problem or question about the filing procedure. Furthermore, 

the Tribes ignore the fact that the United States, the owner of 

the reserved water right has the responsibility of filing 

any forms required by SB76. Thus , there is no immediate irreparable 

harm to the Plaintiffs or to illiterate members of the Tribeso 
i 

4. A preliminary injunction will destroy the 

status quo and irreparably harm the State of Montana and its citizens. 

The purpose of a preliminary inj unction is to preserve the 

status quo when the requisite standards previously discussed exist, 
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pending litigation on the mecits of the case . Miss Universe, Inc . 

supra , 60~ F . 2d at 1133; Burton v. Matanuska Valley Lines, 244 

F . 2d at 650. Plaintiffs suggest that their failure and refusal 

to file water rights forms under the Montana Water Use Act con

stitutes the status quo which must be preserved. In fact , the 

status quo _includes the existence of an elaborate and well

orchestrated legislative scheme both to adjudicate pre- 1973 water 

rights and to facilitate and regulate the use of Montana'.s waters 

after 1973. Since 1973 water users have been complying with the 

Act and since 1979 water users have been complying with the Act 

as amended by SB76. Maintenance of the status quo requires that 

the Montana Water Use Act and the state-wide adjudication with 

its initial filing requirements continue to proceed in an orderly , 

timely_ fashion. As discussed earlier, there is no :immediate 

9anger 9~ Plaintiffs ' water use being curtailed. Speculating at 

distant and indirect possible hardships, and seeking to disrupt: 

the on- going state- wide adjudication in a fashion already rejected 

by Judges Battin and Hatfield is in violation of the normal 

requirement that the status quo be maintained by a preliminary 

-injunction. 

It should be noted that the Tribes have waited until virtually 

the last moment within which to file their complaint and seek 

injunctive relief . The packet of documents submitted by the 

Tribes in support of their petition for injunctive relief shows 

that the Tribes ' counsel have spent a great deal of time working 

on their complaint and the supporting documents, but have waited 

until approximately sixty days before the January 1, 1982 dead

line within which to file that complaint and seek extraordinary 

relief against the State of Montana. The Tribes have done every

thing within their power to disrupt Montana ' s water rights adj.udi

cation. They should not be permitted t o succeed in th is fash ion 

at this late date. 
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The State of Montana and other defendants . contend that to 

grant the Tribes ' preliminary injunction ·wi] l irreparably harm 

the State and its citizens . The Montana Water Use Act provides 

the backbone and skeleton to the water userB~of Montana - a means 

' by which water rights may be made more cer tain , and , i f necessary, 

enforced , one against another . The injunctive relief sought by 

Pl aintiffs wou ld remove entirely that old skel eton, and would 

not replace it with anything . This litigation a nd other related 

cases may go on for years , and, until resolved the preliminary 

inj unction woul d remain in force . This would leave Montana and 

its citizens completely bereft of a statutory scheme to control 

the creation and existence of water rights or to give any guidance 

to water users . 

Montana ' s surpl us (non- reserved) waters cannot be protected 

or regulated by the Tribes . The issuance of a preliminary 

injunction prohibiting the use of these wa ters by anyone b ut t h e 

Tribes (and their members) woul d leave these waters vulnerable to 

appropriation by downstream users pending the outcome of this 

litigation . 

Finall y , as discussed above, the issuance of the preliminary 

injunction sought by the Tribes would deprive those who claim 

the right to use water under Montana law o f valuable property 

rights . Although the Tribes would be incapable of actually using 

or consuming these surplus waters, non- members would be required 

to allow their crops to wither and thei r livestock to die , merely 

because a federal Court accepted as true the Tribes' baseless 

al leg.a tions . 

D. Even if the filing fee is a tax to Plaintiffs, 

i ts imposition does not justify the granting of a preliminary 

injunction . 

Plaintiffs submit i n thei r Brief , p. 34 , that the $40 filing 

fee is , i n fac t, a tax imposed illegally by the State upon the 
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the water. rights of the Plaintiffs . · As Plainti.ffs allege, 

the filing fees are not refundable once paid . . ~Dstead, those 

fees are placed in the water right adjudication account as 

set forth in M.C . A. § 85- 2- 241 . All fees colle~ted under this 

section shall bed posited t o pay the expenses incurred by the 

State foi aJminist 1 ring the Montana Water Use A~t and the on-

going state- wide w ter adjudication . For that reason , the filing 

fees are commensur te to the services granted by the State. In 

fact , the evidence: will show that the fees collected defray only 

a part of the tota expenses incurred by the State of Montana 

· h · h I · d' · h · 1· h int e water rig t adJu 1cat1on. Te fi ing fees can , t erefore , 

hardly be characte ized as a tax , and the fees are clearly valid o 

The fees are simil r to the license plates fees which were upheld 

in Moe v. Confeder l ted Salish and Kootenai Tribes , 425 u. S . 463 

(1975). 

In the event his Court determines that these fees are a 

tax, then this Cou l t is clearly barred by 28 u . s . c . § 13416from 

exercising jurisdi l tion over all but the Tribes' claim for injunc

tive relief. The urisdictional prohibition of Section 1341 has 

consistently been ecognized as a strong public policy of federal 

non- interference w th State taxation schemes , Mandel v . Hutchinson, 

336 F . Supp. 772 9 71) , aff ' d, 494 F. 2d 364, 366 (9th Cir. 1974) , 

and has always bee , appl ied to requests for injunctive relief. 

See, e.g., Rosewel l v. LaSalle National Bank, u . s ·• , 6 7 L. Ed. 

2d 464 (1981) ; Hou ing Authorit of the Cit of Seattle v. 

Washington, 629 F. 2d 1307 (9th Cir . 1980); Dillon v. Montana , 

634 F . 2d 463, 466 (9th Cir . 1980). The claims of the individual 
l 

6/ 28 U. S . C. ~ 13 1 provides : " The District Court shal l not 
enjoin, suspen , or restrain the assessment , levy or collection 

of any tax under s ,ate l aw where a p l ain , speed y and efficient 
remedy may be had ·n the court of such State." 
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Plainciffs run directly into the jurisdj_ct.ional prohibitions of 

Section 1341 if the filing fee is deemed a tax. Consequently, 

this Court could not consider the individual Plaintiffs' claims 

and ~ust dismiss them for lack of jurisdiction if the fee is 

held to be a tax. 

The-re .... ex-1.s "'s a single exception to the otherwis<: absolute 

bar to federal jurisdiction over state tax cases. This exception 

is for Indian Tribe or band Plaintiffs only, and is expressed i n 

7 
28 U.S . C. § 1362. Section 1362 would allow Plaintiff Tribes to 

seek in this Court to enjoin the filing fee if it were held to 

be a tax. It would not, however, allow any of the other Plaintiffs 

to seek an injunction" Quinault Tribe of Indians v. Gallagher, 

368 F. 2d 648 (9th Cir. 1966); Navajo Tribal Utility Authority 

v. Arizona Dept . of Revenue, 608 F. 2d 1228, 1233- 34 (9th- Cir. 

1979); Dillon v. Montana, supra. 

Assuming, arguendo, that the filing fee is a tax, and 

acknowledging that this Court would have jurisdiction over the 

Tribes ' request to enjoin payment of the money, there still 

cannot be said to be anything amounting to irreparable harm t o 

the Tribes from the collection of this money . As previously 

discussed, the total filing fee the Tribes may be subject to 

for their reserved water rights is $480. 

The Tribes' argument that by paying that fee they will be 

irreparably harmed is preposterous in light of the expenses 

which the Tribes have clearly incurred in having four attorneys 

and a Washington, D.C. law firm represent them in filing the 

volumous complaint and supportin9 documents. Air fare alone 
' 

7/ 28 u. s.c; § 1362 states: "The District Court shall have 
original jurisdiction of all civil actions, brought by an 

Indian Tribe or band with a governing body duly recognized by 
the Secretary of the Interior , wherein the matter is controversy 
arises under the Constitution, laws , or treaties of the United 
States . " 

-22-



( .· 

for the attorneys to attend the reques ted hearing on the 

preliminary injunction far exceeds the $480 filing fee. 

There is no harm to the Tribes by requiring this fee, and 

no justification can be imagined for granting a preliminary 

injunction as to this fee . 

E . DEiendancs have not clearly violated a federal 

statute thereby triggering an exception to the normal require

ments for injunctive relief . 

As a general principle, courts do not inquire into or 

insist upon the usual requirements for equitable relief in 

those few cases where the party sought to be enjoined is in 

clear violation of a specific Federal Statute . Thus, in 

T . V. A. v. Hill, supra , 437 U.S . at 195, the U.S . Supreme 

Court upheld the validity of curtailing the normally required 

judicial analysis of the standards necessary for granting a 

preliminary injunction , when there was found to be a clear 

violation by T6V.A . of the Endangered Species Act. Likewise, 

an injunction was granted against the u . s . Army corps of 

Engineers in Libby Rod and Gun Club v . Poteat , supra, without 

court inquiry into the standards usually necessary for granting 

a preliminary injunction. There , the main Federal Statute 

found to be violated by the Corps was 33 u. s .c . § 401 which 

stated clearly that it was not lawful to construct any dam 

over a navigable river unti l Congress authorized such construc·

tion . 

In the above cases, the Courts merely discerned the meaning 

of th~ Federal Statute in question and the nature of the viola

tion before enjoining the unauthorized action . Said the Ninth 

Circuit i n Libby Rod and Gun Club , "Because the ••. darn has 

not been authorized by Congress as required by Section 401 , this 

Court need not l ook further at the equities employed by the 
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district ·court to support the injunction; " 594 F ~ 2d at·· 747 _ 

In that case , because the Court found a violation of a specific 

federal statute , the Court limited its inquiry to that violation 

for granting the injunction rather than requiring the Plaintiff 

to meet the normal standards for a preliminary injunction . 

Accord , United States v . San Francisco , supra , where b~ Con

gressional Act the United States granted to the City and County 

of San Francisco the use of power . One of the conditions of 

this grant was that the power not be transferred to a private 

util ity . Yet , there the City was found to persist " in violating 

the very conditions upon whi ch those benefits were granted" by 

selling this power , 310 U.S. at 30 , and was therefore enjoined . 

The exception to the normal requirements for a preliminary 

iajunction is a very narrow one , and absent this exception , it 

J s a clear abuse of a court ' s discretion to fai l to apply the 

s tandards for a preliminary injunction. Benda , supra at 313 . 

Significantly , Libby Rod and Gun Club was reversed in part by 

the Ninth Circuit , 594 F . 2d 742 . The reversal pertained to 

the injunction against the Corps constructing and installing 

turbines for the main, and previously authorized Libby Darn . 

?here did not exist the same kind of clear violation of a Federal 

Statute in the construction of the turbines that existed in 

construction of the reregulating darns absent congressional 

authority. 

Pl aintiffs cannot invoke this narrow exception by a mere 

allegation of perceived federal rights that are vague , not 

s pecific, not generally recognized , and which are being con-

s idered by the Ninth Circuit . Here , there is no specific 

Federal Statute such as existed in the above cases , nor is there 

the c l ear viol ation of the type which can justi fy a Court's 

l imiting its inquiries to the normal requirements for preliminary 
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injunctive relief. Thus , Plaintiffs are not excepte d from 

meeting.the standard requirements for the granting 0f a 

preliminary injunction . 

CONCLUSION 

Plaintiffs have failed to name part ies indispensible to 

their Ccl,se· and the ·requested i njunctive relief should -..1ot be 

considered by this Court without those parti es . Fur thermore , 

even if the Plaintiffs ' requests are considered , they should 

be denied . The P l aintiffs have not satisfied any of the 

requisites for the granting of a prelimi na ry injunction, and they do 

not fal l into the narrow exception to those requirements . 

Th€re is no justification for granting Plaintiffs ' request 

for equitable relief . 
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