INSTREAM FLOW POLICY IN MONTANA: A HISTORY
AND BLUEPRINT FOR THE FUTURE

Matthew J. McKinney*

I. INTRODUCTION

The allocation of water in Montana, as throughout the West, has
historically focused on satisfying “offstream” uses for domestic and
commercial consumption, irrigated agriculture, industry, and mining.!
Although offstream uses of water remain critical to the economic develop-
ment of the state, there has been an increasing demand and effort since the
1970’s to protect “instream flows™? for fish and wildlife, recreation,
aesthetic and scenic values, and water quality.

In Montana, as in other western states, the protection of instream
flows has emerged as a major water resource issue for two converging
reasons. First, instream values, most notably fisheries, have been
threatened by the overappropriation of water® coupled with periodic
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I. The doctrine of prior appropriation, the basic tenet of western water law and policy, was
adopted to facilitate the settlement and development of the West. One of the traditional provisions of
the doctrine was the need to direct water out-of-stream and put it to beneficial use, narrowly defined as
municipal, agricultural, and industrial. For a history of western water law and policy, see HUTCHINS,
WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES, U.S. DEP'T OF AGR., 3 voLs, Misc. Pus.
No. 1206, (1971).

2. Instream flows generally refer to water left in a stream or river, unavailable for diversion and
offstream use, to satisfy fish, wildlife, recreation, and other purposes.

3. Perhaps the most dramatic example of the threat of overappropriation in Montana occurred
in the early 1970s, when the Department of Natural Resources and Conservation (DNRC) received a
number of large industrial water use applications for coal-related development in the Yellowstone
River Basin (see generally, Fritz, Graham, and Knudsen, Public Rights in Water—A Montana
Perspective, 3rd Annual Western States Water Council Water Management S ymposium, September
11-12,1986). At the same time, energy companies optioned more than 500,000 acre-feet of water from
Yellowtail Reservoir, a large impoundment on the Bighorn River, for coal development. The legislature
viewed these large permit applications and water sales as a threat to future agricultural and municipal
growth in the basin, as well as to the free-flowing status of the Yellowstone (MONTANA DEP'T OF
NATURAL RESOURCES AND CONSERVATION, YELLOWSTONE RIVER BasiN: FINAL ENVIRONMENTAL
IMPACT STATEMENT FOR WATER RESERVATION APPLICATIONS (February, 1977):5-6).

Inresponse to the perceived threat, the legislature enacted a four year moratoriumon Yellowstone
permit applications of more than 20 cubic feet per second or 14,000 acre-feet of storage (Mont. Code
Ann., Section 85-2-601(1974). The language of the four-year moratorium emphasized the need to
reserve water for future agricultural and municipal needs, as well as for instream flows to protect
existing rights, water quality, and aquatic life. Id.
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droughts.* Second, there is a growing appreciation of instream flows for
fish and wildlife, recreation, aesthetics, and water quality.® In addition,
there is an increasing recognition of public rights in free-flowing water.®
Together, these converging trends have raised the issue of instream flow
protection to the top of the state’s water management agenda.”

In 1967, the Montana legislature responded to the growing public
demand to protect instream flows by passing the Water Resources Act.®
The act specifies, among other things, that “the water resources of the state
must be protected and conserved to assure adequate supplies for public
recreational purposes and for the conservation of wildlife and aquatic
life.””® This statutory declaration of instream flow policy has supported a
variety of activities taken to manage instream resources. Nevertheless,
Montana’s instream flow policy leaves much room for improvement, and
was one of the most controversial issues addressed during the Slst
legislative session.

The purpose of this article is to review the history of instream flow
protection activities in Montana and to outline a blueprint for instream
flow policy in the future. Section II examines the social, economic, and
environmental value of instream flows to Montana. Section III evaluates
the history of instream flow protection in Montana by reviewing state,
federal, regional, and Indian efforts to protect and manage instream
resources. It also considers the role of the public trust doctrine in protecting
instream flows in Montana. Section IV examines the development in 1988
of the controversial instream flow protection section of Montana’s new
state water plan. Section V then discusses HB 707 of the 51st legislative
session, a water leasing study and pilot instream flow program, and one of
the major recommendations emerging from the state water plan. Finally,
Section VI presents a blueprint for improving instream flow policy in
Montana. Hopefully, this article will help stimulate and structure the

4. During the drought of 1988, which was preceded several years of low flows, the natural flow in
several famous fly-fishing streams, including the Big Hole, Beaverhead, and Madison rivers, dropped
far below the average annual flow, thereby threatening the viability of the fisheries. Drained Rivers
Rouse Montana, High Country News, Nov. 20, 1989, at 16. After irrigators diverted what little water
was available in these rivers, the reduction in flow in the rivers resulted in the death of thousands of fish.
The Department of Fish, Wildlife and Parks estimates that it will take between five and eight years of
normal precipitation to bring the fisheries back.

5. See MONTANA DEP'T OF FisH, WILDLIFE AND PARKS, 1988 MONTANA STATEWIDE
COMPREHENSIVE OUTDOOR RECREATION PLAN, (1988). The 1988 SCORP projects a significant
increase in water-based recreational activities.

6. Seegenerally Thorson, Brown, and Desmond, Forging Public Rights in Montana 's Waters, 6
Pus. Lanp L. REv. 1 (19895).

7. The issue of instream flow protection was selected in 1987 by the broad-based State Water
Plan Advisory Council as one of the first issues to be addressed by the new state water plan.

8. MonT. Cope ANN,, § 85-1-101 (1967).

9. MoNT. CODE ANN., § 85-1-101(5) (1967).
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debate on instream flow policy in Montana.

II. THE VALUE OF INSTREAM FLOWS

Instream flows provide a variety of social, economic, and environmen-
tal values, and are fundamental to the quality of life in Montana. Recently,
there has been a growing recognition of the importance of free-flowing
water to the economic future of the state. These and other values associated
with instream resources are examined below.

A. Social Values

Instream flows provide a variety of social values to residents of and
visitors to Montana. Free-flowing waters were critical to the exploration
and settlement of the state. Consequently, there is a historical and cultural
value in maintaining the flows on such transportation routes as the
Missouri River that were so important to the Lewis and Clark and other
expeditions. Reducing the flows on such streams and rivers to the point
where they no longer support recreational activities limits the historical
imagination and destroys some of the cultural heritage associated with the
waters.

Free-flowing water also supports many recreational values, such as
fishing, rafting, boating, hiking, and camping in and around Montana’s
numerous streams and lakes. These values not only attract visitors to the
state, which translates into economic value, but form the core of the
Montana “outdoor spirit.” To many people, outdoor recreation is synony-
mous with the “Big Sky” state. ‘

Instream flows also provide life-support value, particularly in main-
taining the quality of Montana’s waters for both human and non-human
uses. Natural water quality is closely related to flow — higher flows tend to
carry more dissolved solids. Reducing the amount of flow, therefore,
decreases a river’s capacity to assimilate pollutants. Instream flows also
play a critical role in recharging aquifers that supply a wide variety of
consumptive uses, including public drinking water.

Free-flowing waters may also generate a myriad of scientific, aes-
thetic, genetic diversity, character-building, and religious values.*

B. Economic Values

While instream flows provide numerous social values to residents of
and visitors to the state, they also provide several economic benefits to the

10. For an excellent taxonomy of values associated with the natural world, see RoLsTON,
ENVIRONMENTAL ETHICS: VALUES IN AND DUTIES TO THE NATURAL WORLD (Temple University
Press, 1988).
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state. According to a recent set of studies, stream fishermen spend over $52
million per year in Montana, while lake fishermen spend about $47 million
annually.!! The studies also reveal that stream fishermen would be willing
to pay another $122 million for the experience, while lake fishermen would
be willing to spend another $93 million.'* Thus, while fishermen currently
spend nearly $100 million per year, the potential economic value of
instream flows in Montana is over $200 million annually.** By comparison,
the average annual cash receipts for the last ten years from irrigated
agriculture is about $640 million.**

Although the estimated economic value of instream flows, as deter-
mined by the study, is substantial, the figures are conservative; they do not
include dollars spent in the pursuit of hiking, picnicking, floating, and other
recreational activities in and around streams and rivers throughout the
state. In addition, the figures do not include the commercial value of
fishing, nor do they include the potentially substantial option, existence, or
bequest values associated with natural resource use.'® Moreover, the
economic value of instream flows is likely to increase in the future as the
demand for water-based recreational experiences increases.*®

C. Environmental Values

In addition to the variety of social and economic values derived from
free-flowing water, instream flows also provide benefits to the natural
environment. Adequate streamflows are essential to maintain the integrity
of Montana’s several nationally-acclaimed blue-ribbon trout streams.
During the drought of 1988, flows in several streams were reduced to the

11. See Duffield, Loomis, & Brooks, The Net Economic Value of Fishing in Montana,
MONTANA DEP'T OF FisH, WILDLIFE AND PARKS (1987).

12. I1d.

13. Another recent study sponsored by the Sport Fishing Institute estimates that nearly $200
million were spent in Montana for fishing in 1985. The Independent Record, Nov. 21,1989, at 3B. In
addition, the Travel Promotion Bureau of the State of Montana recently estimated that tourists from
other states and nations poured $658 million into Montana in a recent 12-month period, generating a
$1.4 billion impact on the state’s economy. The Independent Record, Dec. 13, 1989.

14. MONTANA DEP'T OF AGRICULTURE, MONTANA AGRICULTURAL STATISTICS 1988, (1988).

15. The literature on economic valuation recognizes many different values associated with
natural resources. These include ““user” values for recreational and commercial hunting and fishing,
wildlife sightings, and photography, in addition to “non-user” values. Non-user values are difficult to
measure and may be of several types. Those associated with preserving a species and its habitat so that
one has the option to enjoy them in the future are termed “option values”, willingness to pay for
preservation so that one’s heirs can benefit is termed “bequest value”, and values generated simply by
knowing a species or a unique site will continue to exist are termed “existence values.” See generally
Valuation of Wildland Resource Benefits, (Westview Press, 1984). The little empirical evidence that
exists suggests non-user values can be sizeable, especially for unique sites and endangered species. See
Walsh, Loomis, & Gilman, Valuing Option, Existence, and Request Demands for Wilderness, 60
LanD Econ. 14 (1984).

16. Supra, note 5.
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point where fish died.!”

Another important function of instream flows in the natural environ-
ment is to maintain stream channels for a variety of purposes. The U.S.
Forest Service has recently argued that instream flow requirements for
channel maintenance must be based on fundamental principles of geomor-
phology.'® Stream channels are formed and maintained by frequently
recurring flows of water and sediment. If such flows are not available on a
frequent basis, the Forest Service argues, the natural equilibrium of the
stream channel will be changed, with a potential loss in the capacity of the
channels to carry subsequent flows of equal or greater magnitude.!®

Legislative and administrative decisionmakers must incorporate
instream flow values into water management decisions, or the resulting
water use patterns may become inefficient.2® Without reliable information
on the demand for instream flow protection, water policy decisions will
continue to emphasize offstream diversions for consumptive uses, such as
irrigation, manufacturing, and urban growth. Recent evidence on the
economic value of water for instream uses suggests that instream benefits
can exceed the benefits generated by some offstream uses, and therefore
economic development within the state could be enhanced by more
attention to instream flow protection for recreation and wildlife.?

III. A History OF INSTREAM FLOW PROTECTION??

Several efforts to manage instream resources in Montana have been
taken and are under way. Most of these efforts have been initiated at the
state level by the legislature and administrative agencies. However, several
efforts by federal, regional, and Indian entities have also led to the
protection of instream flows in Montana. Additionally, the public trust
doctrine may provide an opportunity to protect instream flows.

A. State Efforts
1. Murphy Rights

The first state effort to protect instream flows in Montana was the

17. Supra, note 4.

18.  United States v. Jesse, 744 P.2d 491 (Colo. 1987).

19. Id.

20. See CoLsy, INSTREAM FLOWS: ECONOMIC VALUES AND POLICY ALTERNATIVES, (Depart-
ment of Agricultural Economics, University of Arizona, 1988).

21, Id.

22.  Thissectionis adapted from a paper prepared by the author for the Instream Flow Protection
in the Western United States: A Practical Symposium (University of Colorado School of Law. March
31-April 1, 1988), and appears in INSTREAM FLOW PROTECTION IN THE WEST, (Natural Resources
Law Center, University of Colorado School of Law, 1989).
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legislature’s enactment in 1969 of a law allowing the state Fish and Game
Commission to file for water rights on the unappropriated waters of 12
“blue ribbon” trout streams to maintain streamflows necessary for the
preservation of fish and wildlife habitat.?® The resulting appropriations,
known as “Murphy rights” after the principal sponsor of the bill, set a
priority over other uses only until the district court in which the streams are
located determines that such waters are needed for a more beneficial use.?*
Under this statutory authority, the Montana Department of Fish, Wildlife,
and Parks (DFWP) filed for appropriations on 12 “blue ribbon” trout
streams in Montana, including Big Spring Creek, Blackfoot River,
Flathead River, Gallatin River, Madison River, Missouri River, Rock
Creek (Clark Fork), Smith River, Yellowstone River, and the Middle,
South, and North Forks of the Flathead River.?®

While the Murphy rights legislation was repealed in 1973, the
claimed appropriations remain valid. As of September, 1989, temporary
preliminary decrees have been issued on Big Spring Creek, the Gallatin
River, the Madison River, Rock Creek, the Yellowstone River, the Middle
Fork of the Flathead River, and the South Fork of the Flathead River.?®
Temporary or preliminary decrees have not been issued on the Blackfoot
River, the Missouri River, the Flathead River, the Smith River, or the
North Fork of the Flathead River.?” To date, the appropriations have not
been challenged in court by other water users.

Murphy rights are prospective in that they protect instream values
from future consumptive appropriations. However, given their relatively
junior status, they may be ineffective in maintaining stream flows when
there is not enough water to satisfy all water uses. In addition, since the
statutory authority for Murphy rights is no longer applicable, and never
was intended to be applicable to all streams within the state, it is a very
limited strategy for protecting instream values. Nevertheless, Murphy
rights are currently the most senior water rights for instream flow purposes

23. MonT. CoDE ANN., § 89-801(2). The concept of the “‘blue-ribbon™ fisheries originated in
the late 1950’s with a concern over the potential incremental loss of Montana’s 20,000 to 30,000 miles
of well-stocked fishing streams. The concern led to an inventory and assessment of the state’s fishing
streams on the basis of accessibility, aesthetics, use, and productivity. Streams were placed inone of five
classes, with Class I streams considered “‘outstanding.” In 1959, the Stream Fishery Classification
Map for Montana was printed, and the color blue -—the traditional color of county fair “lst prize”
ribbons — was used to identify Class I fishing streams. Over 400 miles of stream received a Class |
rating in 1959. The stream classification system was slightly modified in 1980. See Holtzen, Color
Them Blue, MONTANA OUTDOORS, (May/June, 1984).

24. MonNT. CopE ANN., § 89-801(2).

25. Id.

26. Personal communication, Bob Arrington, Water Rights Adjudication Program Manager,
Montana Department of Natural Resources and Conservation (September 8, 1989).

27. 4.
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in Montana, and therefore represent one of the most effective present
strategies for protecting instream values.

2. Water Reservations

In 1973, the state expanded efforts to protect instream resources by
enacting the Montana Water Use Act which sets forth a systematic and
comprehensive mechanism for the protection of instream values.?® The law
provides an opportunity to reserve water for future diversionary and
consumptive uses as well as for maintaining stream flows for the protection
of existing water rights, aquatic life, and water quality.?®

Under the reservation statute, the state or any political subdivision of
the state, including federal agencies, may apply to the Board of Natural
Resources and Conservation (BNRC) to reserve water for both offstream
uses as well as instream uses, including future irrigation, municipal
growth, multipurpose storage, recreation, fish and wildlife, and mainte-
nance of water quality.®® Applications must include a discussion of the
purpose and an analysis of the need for the reservation, a quantification of
the amount of water requested as well as the amount available, an analysis
that the reservation is in the public interest, and a management plan.®

Upon receiving a reservation application, the DNRC processes it
through the procedures outlined in MCA §§ 85-2-307 through 85-2-309.
In general, the DNRC must publish the facts of the application in a
newspaper of general circulation in the area affected by the proposed
reservation. In addition, it must notify any water user, including federal
agencies, that may be affected by or interested in the proposed reservation.
The DNRC may also notify other state departments and interest groups
with an interest in the reservation.

After this notification process, the DNRC must accept objections, if
any, to the proposed reservation.®? Those objecting to the reservation must
specify how it would adversely affect their water rights or other interests. If
the DNRC determines that an objection is valid, it must then hold a public
hearing.3®

Once the objections have been resolved to the satisfaction of the
BNRC, it may then adopt an order reserving water, provided that the
applicant has shown that:

1. there is a need for the reservation;

28. MonT. Cope ANN., § 85-2-316.

29. MonT. Cope ANN., § 85-2-316(1).

30. ApmiN. RULES OF MONT., § 36.16.102(3).
31. ApMIN. RULES OF MONT. § 36-16.104.
32. MonT. Cope ANN., § 85-2-308.

33. Mont. Cope ANN., § 85-2-309.



88 PUBLIC LAND LAW REVIEW [Vol. 11

2. the amount of water requested is necessary for the stated
purpose of the reservation;

3. the reservation is in the public interest;

4. special criteria are met if the use is to be out of state.’*

Unless otherwise specified by the legislature, a water reservation has a
priority of appropriation dating from the filing, with the DNRC, of a notice
of intent to apply for a water reservation in a basin in which no other notice
of intent is pending.®®

Reservations are to be reviewed at least once every ten years, and if the
objectives of the reservation are not being met, the BNRC may extend,
revoke, or modify the reservation.®® In addition to the ten-year review, the
BNRC may also modify an instream flow reservation every five years. If
the total amount of an instream flow reservation is not needed to fulfill its
purpose, and an applicant can show that its need outweighs the need of the
original reservant, the BNRC is allowed toreallocate the excess to another
qualified reservant.?” Reallocation may only take place once every five
years, and the reallocation amount retains the original reservation priority
date.

In addition to these provisions for reallocating instream flow reserva-
tions, the BNRC recently adopted a rule to allow the voluntary transfer of a
reservation from one qualified applicant to another.®® Under certain
conditions, this rule could be used to increase the amount of water reserved
for instream flow purposes.

To date, instream flows have been reserved on approximately 69
stream segments in the Yellowstone River Basin.®® The 69 stream
segments constitute a total of about 2,078 stream miles, or approximately
12.5 percent of the total stream miles in the state. Approximately 70
percent of the average annual flow in the upper basin of the Yellowstone
River has been reserved for instream flows, while between 58 and 66
percent of the average annual flow in the lower basin of the Yellowstone
River has been reserved for instream flows.*®

In addition to the instream flows that have been reserved in the
Yellowstone River Basin, applications are pending on about 25 stream
segments in the Clark Fork River Basin in western Montana.*! Ifapproved,

34. MonT. Cope ANN., §8§ 85-2-316(7) and (8).

35. MoNT. CODE ANN., § 85-2-316(9).

36. MoNT. Cope ANN., § 85-2-316(10).

37. MoNT. CODE ANN., § 85-2-315(11).

38. Minutes of the Board of Natural Resources and Conservation, Nov. 20, 1989,

39.  Order of the Board of Natural Resources Establishing Water Reservations, December 15,
1978, at 39-72.

40. Id.

41. MONTANA DEP'T OF FisH, WILDLIFE AND PARKS, Application for Reservations of Water in
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these 25 segments will constitute a total of about 400 stream miles, or
approximately 2.5 percent of the total stream miles in the state. Approxi-
mately 43 percent of the average annual flow in the Clark Fork River Basin
would be reserved for instream flows. A basin-wide reservation process is
also underway in the Missouri River watershed upstream from Fort Peck
Dam. This process may result in a significant amount of water reserved for
instream flow purposes.*?

While the reservation process provides a systematic mechanism to
evaluate the instream flow needs of a stream or watershed, to balance
instream with future consumptive uses, and to legally protect needed
instream flows, there are several problems that limit its effectiveness for
protecting instream resources. First, the reservation process is time-
consuming, cumbersome, and costly. Consequently, it is most efficiently
applied to entire basins, while it is a relatively inefficient process for
protecting instream flows on single streams. Second, a reservation for an
instream flow cannot exceed 50 percent of the average annual flow on
gauged streams,*®* which may not be sufficient to protect instream
resources in all cases.

A third limitation of the reservation process is that, until 1989,
priority dates for reservations were not established until the applications
had been approved, which can often take years from the time the
application is submitted. Meanwhile, consumptive water users have been
allowed to continue acquiring water use permits, thereby incrementally
degrading instream values before they can be protected. (An exception to
this statutory provision is the 1984 priority date established by the
legislature for reservations in the Missouri River Basin, even though the
reservation process is not expected to be completed until 1993.)*¢ Although
the priority date for all reservations was changed by the 51st legislature to
the time a reservation application is received by the DNRC, the original
provision may nevertheless limit the effectiveness of instream flow reserva-
tions in the Yellowstone and Clark Fork river basins.

Another limitation of the reservation process is that all reservations,
including instream flow reservations, must be reviewed at least once every
ten years and may be modified at that time,*® thereby rendering them less
secure than appropriations received under the water permitting process.
The BNRC may also reallocate water reserved for instream flows once

the Upper Clark Fork River Basin (November, 1986).

42, MonTaNA DEP'T OF FisH, WILDLIFE AND PARKS, Application for Reservation of Water in
the Missouri River Basin and Fort Peck Dam: Summary, Purpose, Need, Amount, Public Interest,
Management Plan and Appendices (June, 1989).

43. MonT. CODE ANN., § 85-2-316(6).

44. MonNT. CODE ANN,, § 85-2-331.

45. MonT. CODE ANN., § 85-2-316(10).
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every five years if a competing applicant can show that the total amount of
an instream flow reservation is not needed to fulfill its purpose and that his
need outweighs the need of the instream flow reservant.*®

In addition to these limitations of the reservation process, only a few
public entities are using the reservation process to protect instream flows,
including the DFWP, the Montana Department of Health and Environ-
mental Sciences, the U.S. Bureau of Land Management, and the North
Custer Conservation District. The U.S. Forest Service, the National Park
Service, and the U.S. Fish and Wildlife Service, all managers of public
lands possessing significant instream values, have not shown an interest in
using the reservation process to protect instream flows on public lands.

Finally, the reservation process, like other prospective mechanisms to
protect instream flows, is not capable of addressing situations where the
primary threat to instream values is severe dewatering from senior
consumptive water users or during a drought. What is needed in these cases
is a mechanism to effectively put water back in the stream, rather than
simply maintaining the status quo.

3. Public Interest Criteria

Another mechanism potentially available to protect instream values
in Montana is the application of “public interest” criteria for initial permit
applications and for changes or transfers in appropriative rights.*” Where a
person wishes to appropriate more than 4,000 acre-feet per year and 5.5
cubic feet per second, the applicant must show the projected uses to be
reasonable, based on a consideration of:

1. The existing and future demands on the state water supply,
including needs to preserve instream flows for aquatic life;
2. The benefits to the applicant and the state;

3. The effects on the quantity and quality of water for existing
uses in the source of supply;

4. The availability and feasibility of using low-quality water for
the purposes outlined;

5. The effects on private property rights by the creation or
contribution to saline seep;

6. The probable significant adverse environmental impacts of the
proposed water use.*®

In addition to outlining these criteria, the public interest statute
clarifies the DNRC’s authority to issue permits subject to terms, condi-

46. MonT. CODE ANN,, § 85-2-331.
47. MonT. CoDE ANN., § 85-2-311(2)(c).
48. MonT. CoDE ANN,, § 85-2-311(2)(c).
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tions, restrictions, and limitations considered necessary to satisfy these
criteria.*® The statute also allows the state to condition appropriations for
transport out of specified basins and all out-of-state transport of water.5°
The publicinterest criteria can thus be used to condition certain appropria-
tions to protect instream values.

While these public interest criteria are potentially useful in protecting
instream flows, their effectiveness is limited since they apply only to
applications for very large amounts of water, and consequently they have
not yet been applied to protect instream flows. Not only are there few water
permit applications large enough to trigger these public interest criteria,
but there may be cases where even a small new use can cause an
unacceptable impact to instream values. In addition, the criteria do not
take into consideration the cumulative impacts of consumptive uses on
instream values in a given river. That is, several appropriations on a river,
each less than the 4,000 acre-feet threshold, together may significantly
reduce the flow inthe river and thereby threaten instream values. However,
since the permits fall below the 4,000 acre-feet threshold, they are issued
with few, if any, conditions to protect instream values.

Another limitation of the public interest criteria is that they do not
relate thesize of the application to the amount of water in the stream —i.e.,
an application for less than 4,000 acre-feet may be acceptable on a large
stream but devastating to a small one. In addition, the criteria do not apply
to all changes or transfers of water rights. Finally, even if the public
interest criteria were applicable to more situations and considered the
cumulative impacts of all water permits, they do not result in the
acquisition of an instream water right per se. Moreover, there is some
question as to whether the conditions are enforceable against any future
appropriators.

4. Adjudication Proceedings

Instream flows may also be protected in Montana during adjudication
proceedings. The DFWP may represent the public in adjudication pro-
ceedings for purposes of establishing public recreational uses of water prior
to 1973.5* To date, the DFWP has claimed water rights for instream flow
purposes on 12 streams®® and approximately 76 ponds, lakes, and
reservoirs.®?

45, MonTt. Cope ANN., § 85-2-311(1).

50. MonT. CoDE ANN., § 85-2-311(3)(b).

51. Mont. Cope ANN., § 85-2-223.

52. Memorandum on S.B. 76 Instream Flow Claims from Fred Nelson to Steve Brown and Stan
Bradshaw, Montana Department of Fish, Wildlife and Parks (Sept. 16, 1985).

53. Memorandum on S.B. 76 Fish, Wildlife, and Recreation Claims for Ponds, Lakes,
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In general, the courts have supported instream flow claims when a
diversion has been present.®* However, the courts have not been so kind to
instream flow claims made when a diversion is not present. The landmark
case on this point is Bean Lake.®® The DFWP filed a claim in 1982 for an
existing water right in Bean Lake, claiming recreational and fish and
wildlife uses, with a priority date of 1951, In a decision on August 27, 1987,
the Water Court ruled that the claim was invalid because the DFWP never
diverted or impounded the lake water, and never demonstrated an intent to
claim the water right or gave notice to other water users of that intent.®

On appeal, the Montana Supreme Court supported the Water Court’s
findings and conclusions.®” While MCA § 85-2-223, states that the statute
“shall not be construed in any manner as a legislative determination of
whether or not a recreational use sought to be established prior to July 1,
1973, is or was a beneficial use,” both the Water Court and the Supreme
Court found that recreation and fish and wildlife uses are beneficial uses.®®
The Supreme Court, however, stated that

“under Montana law before 1973, no appropriation right was
recognized for recreation, fish, and wildlife, except through a
Murphy Right statute. The prevailing legal theory was that some
form of diversion or capture was necessary for an appropriation
even though some forms of non-diversionary water rights were
given appropriation status. In this case, the Water Court denied
the appropriation water right claim because of the lack of
diversion, intent, and notice. Whatever the merits of the lack of
diversion argument, the DFWP and the public could not have
intended an appropriation where none was recognized by law,
and for the same reason, adverse appropriators could not have
had notice of such a claim. We therefore uphold the Water
Court’s decision. . .”.%®

The DFWP argued that the natural lake constituted an impoundment
and therefore served as a diversion. In addition, they argued that the

Reservoirs, and Swamps from Fred Nelson to Bob Lane, Montana Department of Fish, Wildlife and
Parks (October 30, 1986).

54. See, e.g., In the Matter of the Adjudication of the Existing Rights to the Use of All the
Water, Both Surface and Underground, Within the Kootenai Tributaries of the Kootenai River in
Flathead and Lincoln Counties, Montana (In the Water Courts of the State of Montana, Clark Fork
Division - Kootenai River Basin, Case No. 76D-48 and Case No. 76D-49, July 23, 1986) ruling that
claims made by the Department of Fish, Wildlife and Parks for instream flow purposes on Young Creek
and Tobacco River are valid appropriations.

55. Case 41u-7, Yellowstone Division of the Montana Water Courts, August 27, 1987.

56. Id.

57. No.88-093 in the Supreme Court of the State of Montana (1988).

58. Id. at 11.

59. Id. at 16-17.
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history of recreational use and stocking served as notice and intent to
appropriate water to lakes with fish. The implication of the Supreme
Court’s decision is that instream flow claims made under MCA § 85-2-223,
without some type of artificial diversion are not valid appropriations. This
will have a significant impact on the adjudication of other instream flow
claims made by the DFWP, many of which are not associated with
diversion structures.®®

S. Reservoir Management

Although the construction, operation, and maintenance of reservoirs
for hydroelectric power production and water storage may threaten
instream values in many cases, such activities also provide opportunities
for protecting instream resources by decreasing the uncertainty of stream
flows and providing a relatively constant flow regime throughout the year.
Several opportunities have been pursued in Montana to manage reservoir
flows for fish and other instream uses. While some of these activities require
the consideration of fish and wildlife values in projects constructed by the
federal government, as well as in those licensed by it, others are pursued
and established at the discretion of an administrative agency.

(a) Federal Statutes

Two federal statutes have been used in Montana to condition the
construction and operation of reservoirs on behalf of instream flow
protection. First, pursuant to the Federal Power Act,®® Montana has
imposed conditions on hydropower licenses requiring release of a certain
amount of flow at specified times to protect valuable fisheries. The 1986
Electric Consumers Protection Act amendments®® to the Federal Power
Act, along with the regulations adopted pursuant to this act, require the
Federal Energy Regulatory Commission (FERC) to find that a proposed
project is best adapted to a comprehensive plan for a waterway, including
navigation, water power, and other beneficial public uses, such as recrea-
tion, fish and wildlife.®® To facilitate this objective, each license issued by
FERC shallinclude conditions for the protection, mitigation, and enhance-
ment of fish and wildlife affected by the development, operation, and
management of the project.®* The conditions are to be based on recommen-
dations received under the Fish and Wildlife Coordination Act from the
U.S. Fish and Wildlife Service and state fish and wildlife agencies. If

60. See generally, supra, notes 52 and 53.
61. 16 US.C. § 291.

62. P.L. 99-495.

63. 16 U.S.C. § 791(a).

64. 16 US.C. § 803(j).
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FERC believes that any recommendation is inconsistent with the purposes
of the license, it must publish findings to that effect as well as specify
conditions that satisfy the requirement outlined above. The DFWP has
submitted several recommendations to FERC for conditioning hydro-
power licenses to protect fish and wildlife resources.®® FERC generally
incorporates these recommendations into the conditions for their hydro-
power licenses.®¢

Second, the Pacific Northwest Electric Power Planning and Conser-
vation Act®” contains significant requirements for preserving and restoring
anadromous fish as well as resident fisheries. A regional council created by
the act is directed to develop a plan for the protection, mitigation, and
enhancement of fish and wildlife, and managers of federal power facilities
are required to afford “equitable treatment” to fish and wildlife, insuring
that their operations do not subordinate fish and wildlife to other project
objectives. This strategy has been used by the DFWP to maintain resident
fisheries on both the South Fork and the mainstem of the Flathead River
below the Hungry Horse Dam by requiring a minimum flow release from
the reservoir.®®

(b) Agreements for Voluntary Releases

In addition to conditioning hydropower and other water projects, the
state has also negotiated with reservoir operators, including the U.S. Army
Corps of Engineers, the U.S. Bureau of Reclamation, Montana Power
Company, Washington Water Power Company, and state operators, for
voluntary releases of water at several reservoirs to protect instream values.
Many of these agreements are usually written, and all are informal. To
date, agreements or management plans have been developed at six
reservoirs, including Canyon Ferry,®® Yellowtail,”® Hebgen,”* Hauser,™
Holter,” and Tiber™ reservoirs. Agreements are currently being negoti-

65. Personal communication with Larry Peterman and Liter Spence, Montana Department of
Fish, Wildlife and Parks (September 7, 1989).

66. See, e.g. Pine Creek Project, Federal Energy Regulatory Commission Hydropower License
8546-011.

67. 16 US.C. § 839.

68. Supra, note 65.

69. MoNTANA DEP'T OF FISH, WILDLIFE AND PARKS, UPPER MissOURI RIVER RESERVOIR
OPERATING GUIDELINES FOR FISH, WILDLIFE AND RECREATION (April, 1985).

70. MoNTANA DEP'T OF FisH, WILDLIFE AND Parks, UPPER BIGHORN RiIVER FISHERIES
MANAGEMENT PLAN (August, 1987).

71.  Supra, note 65. No formal written contract has been developed for this agreement.

72. Supra, note 65. No formal written contract has been developed for this agreement.

73. Supra note 65. No formal written contract has been developed for this agreement.

74. MONTANA DEP'T OF FisH, WILDLIFE AND PaRrkS, TIBER RESERVOIR MARIAS RIVER
RECOMMENDED OPERATING GUIDELINES FOR FisH, WILDLIFE AND RECREATION (February 24, 1988).
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ated at several other reservoirs.

In general, when the state enters into negotiations with reservoir
operators, the operator typically maintains control of the flow releases but
attempts to provide streamflows that will satisfy instream flow needs. The
reservoir operator may also exercise options, such as buying power from
other sources to insure minimum stream flows can be provided (this
approach was employed by the U.S. Bureau of Reclamation at Canyon
Ferry Reservoir during the drought of 1987). In some cases, the DFWP
may prioritize its requests for streamflows in the event of inadequate water.
For example, a lower summer flow than desired may be prescribed in order
to save water for spawning fish in the fall. The outflow and reservoir levels
may be discussed annually or more often if necessary. Advisory commit-
tees, such as the Canyon Ferry coordinating committee, together with
other water users and interested parties, are often consulted to convey
information about present and future conditions affecting a reservoir
operation and to reevaluate priorities.

One of the more successful negotiated agreements has focused on the
instream values of the Madison River.”® The Madison River is one of
Montana’s best known trout streams. Located at the headwaters of the
basin is Hebgen Dam, a privately-owned facility that partially regulates
the river and is largely used for storage to enhance hydropower generation
downstream. Although the project provides a variety of important benefits
to the state, releases of water from the reservoir have historically had a
deleterious impact on river fishery production.

In search of a solution to this ongoing problem, the DFWP worked
with the Montana Power Company, owner of the facility, to design a
voluntary release pattern from the dam that substantially improved fishery
habitat conditions in the river and, at the same time, preserved much of the
owner’s hydropower generation prerogative. The willingness of MPC to
cooperate, as well as the broad public support for enhancing the fishery in
the Madison River, was instrumental in the success of these negotiations.

(¢) Purchase of Storage Rights

To complement efforts at negotiating voluntary releases from reser-
voirs to protect instream values, the state has also purchased reservoir
storage on several occasions to protect important fisheries and recreational
opportunities. This strategy has been used on the Bitterroot River, a major
trout and recreation stream that winds through the mountains of western
Montana.®

75. Supra, note 65.
76. Montana Department of Natural Resources and Conservation Painted Rocks Reservoir
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Over time, irrigation diversions along the Bitterroot River have
increased to the point where they often seriously deplete the river and
diminish fish habitat and recreational floating opportunities. In the
interests of developing a long-term solution to this recurring problem, the
DFWP has focused its attention on stored water in the state-owned Painted
Rocks Reservoir. .

Located in a headwaters tributary of the Bitterroot River, the
reservoir was originally built for irrigation use that has not fully material-
ized. In the 1950s, the DFWP purchased 5,000 acre-feet of water,”” with
an additional 10,000 acre-feet purchased in 1987, to augment flows in the
Bitterroot River. During the summers of 1985 and 1986, water purchased
by the DFWP and released from Painted Rocks Reservoir for instream use
was depleted by downstream irrigation users.”® As a result, several sections
of the river were nearly dried up. After negotiations between the DFWP
and the irrigation companies, a petition was jointly submitted to the
District Court. The Court, in turn, appointed a water commissioner in
1987 and 1988 to help ensure delivery of the purchased water.

The DFWP has also purchased water from Newland Creek Reservoir,
a privately managed reservoir on a tributary to the Smith River, to protect
flows in the Smith River.”® Although there is little demand to purchase the
water at this time, the operators want to limit the amount of water they sell
to DFWP. This has not limited the ability to protect instream flows below
the reservoir, however, since the morphology of the stream channel limits
the amount of optimum discharge.

6. State Recreational Waterway Program

The state’s Recreational Waterway Program® provides another
mechanism to indirectly protect instream resources. In 1972, the DFWP
established a *“State Recreational Waterway Program” through adminis-
trative rulemaking.®* The purposes of the program are: (1) to maintain and
improve Montana’s prime free-flowing and productive streams; (2) to
improve other streams so they may be added to the system; and (3) to
encourage and obtain multiple recreational attributes of streams in the

Water Purchase Contract with Montana Department of Fish, Wildlife and Parks (June 26, 1987).

77.  Water Purchase Contract between the State Water Conservation Board, the Montana Fish
and Game Commission, the Ravalli County Fish and Wildlife Association, and the Western Montana
Fish and Game Association (March 5, 1958).

78. Supra, note 65.

79. Agreement and Water Purchase Contract (between the Montana Department of Fish,
Wildlife and Parks and Meagher County Newland Creek Water District, July 24, 1987).

80. Apmin. RULES OF MONT., § 12-8-401.

81. Id.
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system, with special emphasis on fishing.®*

The program extends the original blue-ribbon fisheries concept and
identifies ten criteria for selecting streams, including: blue-ribbon fisher-
ies, recreation potential, historic and scenic qualities, recreational eco-
nomic opportunities, hunting areas, waterfowl habitat, freedom from
pollution, adequate public access, stream protection potential, and popular
request and interest.®?

To date, several stream segments have been included in the State
Recreational Waterway Program, including the Flathead River system
above Flathead Lake and above Hungry Horse Reservoir, the Missouri
River from Fort Benton to Fort Peck, Rock Creek near Missoula, the
Smith River, and the Yellowstone River.®* The first two rivers were
subsequently included in the National Wild and Scenic River system,?®
while the Yellowstone River has received an instream flow reservation.®®

Although this program does not provide a mechanism for legally
protecting instream flows, it does provide a framework for identifying and
prioritizing streams based on the values cited above. The Northwest Rivers
Study,®” which encompasses the entire state, could serve as a data base for
the program.

B. Federal Efforts
1. Wild and Scenic Rivers

The federal Wild and Scenic Rivers Act®® was designed to preserve in
a free-flowing condition certain rivers possessing outstanding scenic,
recreational, geologic, fish and wildlife, historic, cultural, and other similar
values. It provides a process by which rivers may be recommended for
inclusion, studied, and eventually listed under the wild and scenic rivers
system. The Act prohibits the Federal Energy Regulatory Commission
from licensing water projects on, or directly affecting rivers included in the
system, and provides interim protection for rivers under study for inclu-
sion. The Act also contains an express assertion of a federal reserved water
right for the amount of water which is reasonably necessary for the
preservation and protection of those features for which a river is desig-

82, Id.

83. Id.

84. Supra, note 65.

85. P.L. 94-486 (Oct. 12, 1976).

86. Order of the Board of Natural Resources Establishing Water Reservations (December 15,
1978): pgs. 39-72.

87. MONTANA DEP'T OF FisH, WILDLIFE AND PARKS, PaCiFic NORTHWEST RIVERS STuDY:
ASSESSMENT GUIDELINES FOR MONTANA (December, 1986).

88. 16 U.S.C. 1271.
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nated.®® The Wild and Scenic Rivers Act has been used to protect instream -
values on four stream reaches in Montana - the North, South, and Middle
forks of the Flathead River, and on one reach on the Missouri River.®®

In addition to the four stream reaches that have already been
protected, the U. S. Forest Service is in the process of identifying additional
rivers for inclusion in the wild and scenic river system. To date, 76 river
segments have been identified as eligible on the nine national forests in
Montana.®* These rivers constitute a total of 946.4 stream miles, with 13
segments or 134.60 miles classified as scenic; 45 segments or 469.70 miles
classified as recreational; and 30 segments or 336.30 miles classified as
wild.®?

The streams identified on the Beaverhead, Flathead, and Lolo
National Forests are only tentatively eligible until final decisions are
documented as amendments to the respective forest plans. The streams on
the other national forests that have been identified as eligible for designa-
tion under the wild and scenic rivers program have been documented in the
respective forest plans or amendments to the plans. All the forest plans
must provide for the protection of eligible river segments until a future
decision is made on possible wild and scenic designation. A suitability
study will be completed for each eligible river segment some time after the
final forest plans are released.

While the national wild and scenic rivers program is a potentially
useful strategy for protecting instream resources, it is a politically sensitive
program (because it has land use as well as water use implications) that will
likely take many years to implement. Consequently, the water rights
associated with designated stream reaches become that much more junior
in status, and thereby limit the effectiveness of this strategy to protect
instream flows.

2. Public Land Management Opportunities

Public land management decisions provide other opportunities to
protect instream flows. The right-of-way provisions of the Federal Land
Policy and Management Act®® grant discretionary authority to allow water
works. Ifa diversion is permitted, public land management agencies have a
duty to impose conditions that will protect the environment, including fish

89. See FEDERAL WATER RIGHTS, 86 INTERIOR Dec. 553 (1979).
90. P.L. 94-486 (October 12, 1976).
91.  U.S. DEP’T OF AGRICULTURE, FOREST SERVICE, WILD AND SCENIC R1VER RECOMMENDA-
TIONS FOR MONTANA, NORTH DAKOTA, AND IDAHO (September 12, 1989).
92. Id.
93, 43 US.C. 1762-1771 (1982).
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and wildlife habitat.®* The U.S. Forest Service in Montana has used this
authority to protect instream values by conditioning land use permits for
irrigation diversions, hydropower plants, and reservoir developments.?®

Regulating water diversions in this manner does not protect instream
flow values as fully as acquiring a water right for instream flow purposes.
Diversions jeopardizing the streamflow level still can be made upstream
from the national forests or on private inholdings within the forests; these
diversions would be outside of the permitting process. Nevertheless, the
Forest Service’s authority to deny or condition future water diversions on
national forests gives the agency considerable potential for protecting
water resources.

In addition to denying or conditioning permits, federal land manage-
ment agencies may also have the authority to set instream flows in the
process of achieving the congressionally defined management purposes of
the public lands.?® The Forest Service, the Bureau of Land Management,
the National Park Service, and the U.S. Fish and Wildlife Service,
managing water much like any other resource pursuant to the agency’s
authority, could each take action on a particular stream when its planning
process showed a need to protect that resource. Delegated administrative
authority to set instream flows may be a logical and essential aspect of the
agency’s authority to manage its lands.

In the process of developing its national forest plans, the U.S. Forest
Service articulates specific goals for fish and wildlife enhancement,
watershed management, and related instream flow management activi-
ties.®” While the pursuit of these goals does not result in the acquisition of a
formal water right for instream flow protection, the impact of proposed
activities on the forest is reviewed in light of the goals. The proposed
activities may then be accordingly denied or conditioned during the
permitting process.

3. Federal Reserved Water Rights

The federal reserved water rights doctrine assures that public lands

94. 43 U.S.C. 1765 (1982). See also 36 C.F.R. 251.56.

95. Personal communication with Ron Russell, U.S. Forest Service (September 8, 1990).

96. See Wilkinson & Anderson, Land and Resource Planning in the National Forests, 64 ORE.
L. REv. 1 (1983).

97. See, e.g., UNITED STATES DEP'T OF AGRICULTURE, FOREST SERVICE, HELENA NATIONAL
ForEesT, FOREST PLAN (April, 1986) at 11-22. This section of the forest plan outlines the following
standards for the protection of fisheries: “(1) Maintain quality water and habitat for fish by
coordinating Forest activities and by direct habitat improvement . . .; (2) Instream activities should
allow for maximum protection of spring and fall spawning habitats; and (3) Structures installed within
streams supporting fisheries will be designed to allow upstream fish movement, especially to spawning
areas.”
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set aside or reserved by the United States for a particular purpose have
adequate water.*® More specifically, the doctrine recognizes rights to a
quantity of water sufficient to fulfill the specific purposes for which the land
was reserved.®® Unlike other water rights, reserved water rights on federal
and Indian land have a priority dating back to when the reservations were
established, even if the actual use of reserved water begins long after other
water users have appropriated water from the stream.

(a) Quantification Under the Doctrine

The federal reserved water rights doctrine provides that when federal
reservations are carved out of public land holdings, the amount of water
without which the “primary purposes” of the reservations would be
defeated is implicitly reserved for use on the federal reservations.!?
However, the quantity of water necessary to satisfy the original purposes of
the reservations may not always be sufficient to protect the most valuable
instream benefits. This is especially true on lands administered by the U.S.
Forest Service and the Bureau of Land Management.

Although there has been a general recognition by the courts that
reserved water rights exist on national forest lands,*** the Supreme Court
has ruled that such rights do not exist for fish, wildlife, recreational and
other so-called “secondary purposes’ of the national forests.***> Conse-
quently, the U.S. Forest Service is trying to acquire reserved water rights
by claiming that the national forests cannot secure “favorable conditions of
flow’” without viable stream channels maintained by instream flows.*®® A
question arises as to whether the location, amount, and timing of the
channel maintenance instream flows will be sufficient to maintain the
primary instream values—i.e., fish, wildlife, recreation, and so on. If not,
then the reserved water rights doctrine may have little value as a
mechanism to protect instream flows on national forest lands.

98. Thereserved water rights doctrine was initially formulated by the Supreme Court in relation
to Indian reservations (Winters v. United States, 207 U.S. 568, 1908). It was first extended to public
land reservationsin 1963 (Arizona v. California, 373 U.S. 546, 1963). For a history of federal reserved
water rights, including all the landmark cases, see COGGINS AND WILKINSON, FEDERAL PusLIC LAND
AND RESOURCES Law (2nd ed., 1987) at 369-405. For a history of federal reserved water rights in
Montana, sce Miller, Taming the Rapids: Negotiation of Federal Reserved Water Rights in Montana,
6 Pus. Lanp L. REv. 167-182 (1985). For a discussion of reserved water rights on wilderness and
Forest Service lands in general, see Johnson, Reserved Water Rights for Wilderness and Forest Lands:
The Interaction of United States v. New Mexico and Sierra Club v. Block,9 Pus. LAND L. REv. 127-
144 (1988).

99. Johnson, supra, note 98.

100.  Arizona v. California, 373 U.S. 546 (1963).

101.  United States v. New Mexico, 438 U.S. 696,985.Ct.3012, 1978.

102. Id.

103.  United States v. Jesse, 744 P.2d 491, Colo. (1987).
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The other major debate on quantifying reserved water rights on the
national forests revolves around wilderness areas. In Sierra Club v.
Block,*** the federal district court in Colorado held that reservation of
national forest lands for wilderness areas created a “double” federal
reserved water right. One reserved water right was created when the land
was reserved for national forest purposes from the public domain. Another,
according to Block, was created when the national forest lands were
reserved for wilderness purposes. In a formal opinion, the Department of
Interior solicitor concluded to the contrary.’® As a result, the quantifica-
tion of reserved water rights in wilderness areas remains an open question
and has stymied the designation of additional wilderness areas in many
states.'*®

In contrast to the debate over quantifying federal reserved water
rights on national forest lands, one lower court has ruled that no such water
rights exist on lands administered by the Bureau of Land Management.'®?
Since the public lands under the jurisdiction of the Bureau of Land
Management were not withdrawn from the “public domain” when
Congress passed the Federal Land Management and Policy Act, the
statutory framework for the Bureau, the court ruled that such lands do not
fall under the reserved rights doctrine.

While there is some question as to the feasibility of using the federal
reserved water rights doctrine to protect instream flows on lands adminis-
tered by the U.S. Forest Service, the National Park Service and the U.S.
Fish and Wildlife Service are in a better position to utilize the reserved
rights doctrine to protect instream values given the original purposes of
their reservations of land (i.e., national parks and monuments and wildlife
refuges). According to a Department of the Interior Solicitor’s Opinion,
the National Park Service may acquire reserved water rights for scenic,
natural, and historic conservation uses, wildlife conservation, and public
enjoyment, while the U.S. Fish and Wildlife Service may claim reserved
rights for purposes of protecting migratory birds and other wildlife.'°®

(b) Efforts to Claim Reserved Water Rights

In addition to the inherent limitations of the federal reserved rights
doctrine as a mechanism to protect instream flows on public lands, there
have been problems in quantifying and negotiating the flows required to

104. 615 F. Supp. 44 (D.Colo., 1985).

10S. U.S. Dep’t of Interior, Solicitor’s Opinion #M-36914, Supp. 11, July 26, 1988.

106. Interior Water Right May Drown Colorado Wilderness Bills, High Country News,
(September 11, 1989) at 6.

107.  Sierra Club v. Watt, 659 F.2d 203 D.C.Cir. (1981).

108. See Federal Water Rights, 86 INTERIOR Dec. 553 (1979).
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protect various uses. Given the large volumes of water requested, along
with the seniority of their priority dates, the issue is politically volatile, and
final decisions are therefore slow in the making.

To date, only some of the federal land management agencies within
Montana have claimed federal reserved water rights for instream flow
purposes. The Bureau of Land Management has claimed a federal reserved
water right on the Wild and Scenic River stretch of the Missouri River to
maintain flows for the paddlefish.’®® The U.S. Fish and Wildlife Service
has claimed reserved rights to maintain lake levels and instream flows on
five wildlife refuges.’? At one point, the National Park Service submitted
claims for instream flow reserved rights in both Glacier and Yellowstone
National Parks, but these proposals were later withdrawn.!'! Finally,
although the U.S. Forest Service has yet to submit claims for reserved
water rights on the national forests, there is speculation that they may
submit a proposal for instream flow reserved rights depending on the
outcome of ongoing lititation over this issue in Colorado''? All these claims
are currently under negotiation with the state’s Reserved Water Rights
Compact Commission,'’® and may eventually provide another vehicle for
protecting instream flows on public lands.

C. Northwest Power Planning Council Protected Areas

The Northwest Power Planning Act''* directs the Northwest Power
Planning Council (NWPPC) to develop a “program to protect, mitigate,
and enhance fish and wildlife, including related spawning grounds and
habitat, on the Columbia River and its tributaries.” In response to this
direction, the NWPPC adopted the Pacific Northwest Hydro Assessment
Study Work Plan, designed to designate protected areas on the basis of fish
and wildlife values and to rank potential hydropower sites on the basis of

109. U.S. BUREAU OF LAND MANAGEMENT, INSTREAM FLOW REQUIREMENTS FOR THE WILD
AND SCENIC MissOuURI RIVER (1984).

110. Personal communication with Susan Cottingham, Reserved Water Rights Compact
Commission, on September 7, 1989. Some documentary information is on file with the Compact
Commission.

111. The National Park Service presented a draft proposal to the Reserved Water Rights
Compact Commission in April, 1985. Personal communication with Susan Cottingham, Reserved
Water Rights Compact Commission, on September 7, 1989.

112.  See Supra note 103. The U.S. Forest Service presented a proposal to the Reserved Water
Rights Compact Commission on November 20, 1986. Personal communication with Susan Cotting-
ham, Reserved Water Rights Compact Commission, on September 7, 1989.

113. The Reserved Water Rights Compact Commission was formed in 1979 for the purpose of
negotiating with federal agencies and Indian tribes to quantify reserved rights. Only one compact has
been completed todate. The Fort Peck Compact was completed in 1985. See MONT. CODE ANN., § 85-
2-201 (1987).

114. 16 US.C. § 839b(h)(1)(A).
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fish and wildlife impacts.*® During the course of this study, it became
apparent that the distinction between “protected areas” and “site ranking”
was confusing, and in October, 1987, the staff of the NWPPC distributed
an issue paper on “Protected Areas Designation” in which the site ranking
language was largely dropped.:*®

In place of the original site ranking concept, the NWPPC staff
proposed the use of only two categories of sites: (1) sites which fall into high
value fish and wildlife areas and therefore should be designated as
unsuitable for development; and (2) sites which do not fall into the high
resource value areas and therefore are potentially developable.'” The staff
further recommended that the NWPPC develop rules to designate
protected areas according to the following guidelines: (1) protect all areas
currently used by anadromous (ocean-migrating) fish or potentially usable
by anadromous fish in the Columbia River Basin; (2) protect all areas
currently used by anadromous fish outside the Columbia River Basin; (3)
protect high quality resident fish and wildlife areas both inside and outside
the Columbia River Basin; and (4) provide for reevaluation of protected
areas after basinwide planning is completed.*!®

After considerable public participation, on August 10, 1988 the
NWPPC adopted a proposal to designate over 2,000 stream miles, or about
30 percent of the 6,800 stream miles in the Columbia River Basin in
western Montana, as “protected areas” because of their importance as
critical fish and wildlife habitat.'® According to amendments to the
Columbia River Basin Fish and Wildlife Program, no new hydroelectric
development should be allowed in designated “protected areas.”'2® The
amendments clarify that this provision applies only to “new” hydropower
projects, and that existing hydroelectric projects, relicensing of existing
projects, or adding hydropower to existing non-hydropower projects are
not subject to the provision.

The NWPPC urges the Federal Energy Regulatory Commission, the
Bureau of Reclamation, and the U.S. Army Corps of Engineers to consider
the “protected areas” in their decisionmaking processes “to the fullest
extent practicable.”'?! In addition, the amendments say that the Bonne-
ville Power Administration should not acquire power from hydroelectric

115, NORTHWEST POWER PLANNING COUNCIL, STAFF ISSUE PAPER PROTECTED AREAS
DESIGNATION (1987).

116. Id.

117. Id.

118. Id.

119. NORTHWEST POWER PLANNING COUNCIL, PROTECTED AREAS AMENDMENTS AND RE-
SPONSE TO COMMENTS, (Sept. 14, 1988).

120. Id.

121. Id.
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facilities located in protected areas.'?? Although the protected areas would
not result in water rights for the protection of instream flows, they would
indirectly protect instream values by eliminating certain stream segments
from hydropower development.

D. [Indian Reserved Water Rights

Indian reserved water rights'?® can also result in the protection of
instream flows in Montana, particularly where Indian tribes have treaty
fishing rights. Interference with river flows by diversion, impoundment, or
pollution of waters so that fish habitat is damaged may reduce the ability of
tribes to take a meaningful share of fish as guaranteed in their treaties. A
situation recently emerged in Montana where the Confederated Salish and
Kootenai Tribes of the Flathead Indian Reservation claimed a reserved
water right for the protection of fish under their treaty.'*

In the summer of 1986, the U.S. Bureau of Indian Affairs (BIA)
established a minimum streamflow policy for the Flathead Reservation in
northwest Montana. One of the effects of the policy was to diminish the
water available for non-Indian irrigated agriculture. At the request of the
irrigators, a federal district court in Montana granted a preliminary
injunction prohibiting the BIA from implementing the policy.'?*

The Ninth Circuit Court of Appeals dismissed the preliminary
injunction and remanded the case to the district court on grounds that the
district court erred in applying the principle of ‘“just and equal
distribution.'€”

“This principle assumes that all who seek a right to the water
stand on the same footing, notwithstanding the lack of an
adjudicated decree establishing priorities among water right
users. The injunction failed to accord the aboriginal fishing rights
the protection federal law gives them against the claims and
considerations of junior appropriators. Since the priority of the
aboriginal fishing rights are dated time immemorial, they obvi-
ously predate all competing rights, and the district court erred in
holding that water claimed under tribal aboriginal fishing rights

122. Id. (Amendments to the Northwest Conservation and Electric Power Plan).

123.  Winters v. United States, 207 U.S. 564 (1908). For a more complete discussion of Indian
reserved water rights in Montana, see Maclntyre, Quantification of Indian Reserved Water Rights in
Montana: State Ex Rel. Greely in the Footsteps of San Carlos Apache Tribe, 8 PuBLIC LAND Law
REVIEW 33-59 (1987). See also the other articles in this volume.

124, Treaty of Hell Gate, 12 Stat. 975 (1859).

125. Joint Board of Control of the Flathead, Mission and Jocko Irrigation Districts v. United
States of America and Confederated Salish and Kootenai Tribes of the Flathead Reservation, 832 F.2d
1127 (9th Cir. 1987).

126. Id.
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must be shared with junior appropriators.”'%?

Since this case was appealed and has been remanded to the district
court to determine the extent to which the tribes are entitled to instream
flows under their treaty, it remains to be seen how effective this strategy
will be in protecting instream values. The only other Indian tribes that have
formally claimed and received a reserved water right for instream flow
purposes are those on the Fort Peck Reservation.!?® Article 111, Section L
of the Fort Peck-Montana Compact specifies that:

“At any time within five years after the effective date of this
Compact, the Tribes may establish a schedule of instream flows
to maintain any fish or wildlife resource in those portions of
streams, excluding the mainstem of the Milk River, which are
tributaries of the Missouri River that flow through or adjacent to
the Reservation. These instream flows shall be part of the Tribal
water right with a priority date of May 1, 1888. Water remaining
in a stream to maintain instream flows pursuant to such a
schedule shall be counted by the Tribes as a consumptive use of
water,’’12®

Although no other Indian tribes have proposed to claim a reserved
water right for instream flow purposes, it is likely that the tribes on the
Flathead Indian Reservation may make such claims following the model of
the Fort Peck-Montana Compact.

E. The Public Trust Doctrine

Although the public trust doctrine has been applied in Montana, its
utility for protecting or enhancing instream flows remains an open
question. The Montana Supreme Court applied the public trust doctrine,
apparently for the first time, in three related decisions: Montana Coalition
Sor Stream Accessv. Hildreth,**® Montana Coalition for Stream Access v.
Curran,'** and Galt v. State.’*® The issue in these cases was the public’s
right to use water courses for recreational purposes, such as floating and
fishing. 32

The significance of these cases with respect to using the public trust

127. Id.
128. MonNT. CopE ANN., § 85-2-201 (1987).
129. 1d.

130. 684 P.2d 1088 (Mont. 1984).

131. 682 P.2d 163 (Mont. 1984).

132, 731 P.2d 912 (Mont. 1987).

133. For an excellent review of these cases, along with the development of the public trust
doctrine in Montana, see Thorson, Brown, and Desmond, supra, note 6. See also Josephson, An
Analysis of the Potential Conflict Between the Prior Appropriation and Public Trust Doctrines in
Montana Water Law, 8 Pus. LAND L. REv. 81-114 (1987).



106 PUBLIC LAND LAW REVIEW [Vol. 11

doctrine to protect instream flows in Montana is difficult to assess. The
issue before the court — the public’s right to use waterways for recreation
— does not raise a question regarding the duties or limitations that may be
imposed on the state or its permittees in the allocation of water resources.
Nevertheless, the application of the public trust doctrine in these cases sets
a precedent for the use of the doctrine in Montana.

In addition, given the broad application of the public trust doctrine in
other western states,'® it is not inconceivable that it could eventually be
used to protect instream flows in Montana. Although the traditional public
trust doctrine involved the disposition of submerged lands to private or
allegedly inappropriate public uses, its application has been significantly
extended to a variety of purposes through court decisions and legislation.!**
First, some states have extended the coverage of doctrine beyond those
watercourses navigable for title toall, or nearly all, waters of the state. The
leading example is Montana,'*® where the courts and legislature have
applied the public trust to all waters usable for recreational purposes.
Second, some cases have extended the doctrine beyond the traditional
purposes of commerce, navigation, and fishing, with the most common
“new”’ purposes being various forms of recreation.'®” Third, various cases
have extended the reach of the doctrine beyond watercourses per se,'*® and
have applied it to dry sand beaches,'®® wildlife,'* state parks,'*! and all

134. For a history of the public trust doctrine. including several recent cases. see THE PusLIC
TRUST AND THE WATERS OF THE AMERICAN WEST: YESTERDAY. TODAY. AND TOMORROW (Lewisand
Clark Northwestern School of Law, November 18 and 19, 1988): see also Natural Audubon Society v.
Superior Court, 33 Cal. 3d 419. 658 P.2d 709. cert. denied. 464 U.S. 977 (1983) (protecting lake levels
in Mono Lake from diversions in California): Kootenai Environmental Alliance v. Panhandle Yacht
Club. 105 Idaho 622, 671 P.2d 1085 ( ) and Shokal v. Dunn, 109 1daho 330, 707 P.2d 441 (198 )
(protecting recreation, aesthetics. water quality, and a range of wildlife values in 1daho): Canihti v.
Boyle. 107 Wash. 2d 662, 732 P.2d 989 (1987) (protecting fishing. boating. swimming. waterskiing.
and related purposes in Washington): United Plainsmen v. North Dakota State Water Conservation
Commission. 247 N.W. 2d 457 (N.D. 1976) (protecting water supply fisheries. and future water needs
in North Dakota): and Robinson v. Ariyoshi, 65 Haw. 641, 658 P.2d 287 (1982) (protecting all public
resources in Hawaii).

135. See Wilkinson. The Headwaters of the Public Trust: Some Thoughts on the Source and
Scope of the Traditional Doctrine. ENvTL. L. 465-6.

136. Montana Coalition for Stream Access v. Curran, 682 P.2d 163 (Mont. 1984); Montana
Coalition for Stream Access v. Hildreth 684 P.2d 1088 (Mont. 1984).

137. See.e.g.. Marksv. Whitney. 491 P.2d 374 (1971) (declaring trust purposes are far broader
than traditional uses of navigation. commerce. and fishing. and include use as open space and wildlife
habitat. and use for scientific purposes. hunting. bathing. and swimming): Orion Corp. v. Washington,
747 P.2d 1062 (1987). cert. denied. 108 S. Ct. 1996 (1988) (declaring public trust rights include
navigation, fishing. swimming. water skiing. and other related recreational purposes): and Caminiti v.
Boyle, 732 P.2d 989 (1987) (declaring fishing. boating. swimming, water skiing. and related purposes
as trust values).

138. For a compilation of these cases. see Reed. The Public Trust Doctrine: Is It Amphibious?
107 ENvTL L. & LITIGATION 116 (1986).

139. See. e.g.. Matthews v. Bay Head Improvement Ass'n. 471 A.2d 355 (1984).
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“public resources.”42

Finally, and the extension most germane to the protection of instream
flows, several state courts have extended the public trust doctrine to the
appropriation of water. In general, these courts hold or suggest that water
rights might be curtailed if such appropriations substantially impair the
public trust values at stake. The Mono Lake**3 and Bay Delta*** cases are
the most notable opinions on this extension, but similar opinions can be
found in Alaska,™® Idaho,'® and North Dakota.*?

While the practical affect of the Mono Lake case on the use of the
public trust doctrine to protect instream flows is still uncertain, Professor
Blumm?® argues that recent cases illustrate at least four different types of
public trust remedies: “(1) a public easement guaranteeing access to trust
resources; (2) a restrictive servitude insulating public regulation of private
activities against constitutional taking claims; (3) a rule of statutory and
constitutional construction disfavoring terminations of the trust; and (4) a
requirement of reasoned administrative decision making.”'** While these
remedies vary, Blumm argues that they all possess the unifying theme of
promoting public access to trust resources or to decision makers with
authority to allocate those resources.

IV. INSTREAM FLOW PROTECTION AND THE STATE WATER PLAN

Although Montana has made significant progress in protecting
instream flows, the current activities are fragmented, consisting of several
policies, programs, and practices, but no comprehensive plan and little
coordination among state, federal, regional, and Indian agencies. More-
over, some of the existing mechanisms need refinement if they are to
effectively protect instream resources. New legal and institutional mecha-
nisms may also need to be developed to enhance or increase flows in

140. See, e.g., Wade v. Kraemer, 459 N.E.2d 1025 (1985).

141.  See, e.g., Gould v. Greylock Reservation Comm'm, 215 N.E.2d 114 (1966). For a case
extending the trust to a national park, see Sierra Club v. Department of Interior, 398 F.Supp. 284
(N.D. Cal. 1975).

142, Robinson v. Ariyoshi, 65 Haw. 641, 658 P.2d 287, 311 n.34, (1982).

143. See supra, note 134. For a complete discussion and evaluation of this case, see
Summerville, The Shadow of the Mono Lake Decision in Montana, 6 PuB. LAND L. REv. 203-12
(1985).

144.  United States v. State Water Resources Control Board, 227 Cal. Rptr. 161 (1986).

145. CWC Fisheries, Inc. v. Bunker, 755 P.2d 1115 (Alaska 1988).

146. Kootenai Environmental Alliance v. Panhandle Yacht Club, 105 Idaho 622, 671 P.2d
1085, 1095 (1983); Shokal v. Dunn, 109 Idaho 330 330, 707 P.2d 441, 451, (1985).

147, United Plainsmen v. North Dakota State Water Conservation Commission, 247 N.W.2d
457, 461-63, (N.D. 1976).

148.  Blumm, Public Property and the Democratizationof Western Water Law: A Modern View
of the Public Trust Doctrine, 19 ENvTL. L. 573-604 (1989).

149. Id. at 578.
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dewatered basins. During 1988, these and many other issues were
addressed under the aegis of the state water plan.

A. The State Water Plan

In 1967, the Montana legislature passed the Water Resources Act
which outlines several water management goals for the state.'®® The
legislature also called for the development of a state water plan as the
mechanism to accomplish the goals.'®' According to statutory guidelines,
the state water plan should be comprehensive; coordinated; provide for
multiple uses; set out a progressive program for the conservation, develop-
ment, and utilization of the state’s water; and propose the most effective
means by which the state’s water resources may be used for the benefit of
the people with due consideration of alternative uses and combinations of
uses.'®?

The DNRC is responsible for developing the state water plan. In the
process of formulating the plan, the DNRC is to consult with and solicit the
advice of the legislature’s Water Policy Committee; hold public meetings
prior to plan adoption; adopt the plan with the approval of the BNRC;
publish the plan; and submit it to the Water Policy Committee and to each
general session of the legislature.'®®

Prior to 1987, efforts to develop the state water plan focused on basin
plans.’** While these plans resulted in volumes of technical information,
they never considered the institutional and political feasibility of imple-
menting their recommendations. Consequently, the plans provided little
guidance to resource managers in resolving water management problems
and ended up as “shelf art.”

In 1987, the DNRC embarked on a new approach to developing the
state water plan. After reviewing the water planning processes of other
western states, the DNRC decided to adopt an approach used by the
Kansas Water Office.'®® This approach allows individuals and groups
affected by water management decisions to participate directly in the
development of policies, programs, and management decisions.

As currently designed, the Montana state water plan is a collabora-
tive, consensus-building process for resolving water policy and manage-

150. MonT. CopeE ANN. § 85-1-101.

151. MonT. CopE ANN. § 85-1-101(10).

152. MonT. CopE ANN. § 85-1-203.

153. MonT. CopE ANN. § 85-1-203.

154. MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, STATE WATER
PLAN DEVELOPMENT: A REVISED APPROACH (REPORT TO THE FIFTIETH SESSION OF THE MONTANA
LEGISLATURE, JANUARY, 1987).

155. KaN. STaT. ANN., § 82a-903.
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ment issues.'®® It is an issue-oriented plan designed to address the full range
of water management issues facing the state. The planning process
recognizes that a large number of federal, Indian, state, local, and even
regional entities have a role in the management of Montana’s water, and
that several parties are affected by water management decisions, including
irrigators, municipalities, energy and industrial developers, and fish,
wildlife, and outdoor enthusiasts. Accordingly, it provides an opportunity
for all these parties to be involved in formulating and implementing the
plan, thereby promoting coordination and cooperation in resolving water
management issues. Finally, the planning process is continuous and
adaptable, allowing for changes in social, economic, and environmental
objectives and needs.

Although the DNRC is responsible for developing the state water
plan, it has realized that the most valuable role it can play is not to
determine what decision or outcome is reached, but how decisions are
made. The DNRC has decided to facilitate the development of the state
water plan by focusing on such concerns as who is involved in the process;
how issues are identified, framed, and their consideration bounded; what
information is brought to bear; how alternatives are developed and
analyzed; how trade-offs are made; and what the procedures are for
implementing, monitoring, enforcing, and evaluating the final decisions.
The state water planning process provides a forum for the broad set of
interests affected by water management decisions to voluntarily sit down
together, exchange information, and develop solutions through negotia-
tion, collaboration, and consensus building.

The Montana state water plan focuses on two basic types of issues.
First, the planning process is designed to document, evaluate, and revise
the legal and institutional framework for resolving statewide water
management issues, such as groundwater management and wild and scenic
river protection. Second, it addresses basin-specific water management
issues. This effort may focus on a single issue at a time, such as water
pollution, or consider multiple water uses at the same time. Using the legal
and institutional tools developed by addressing statewide water manage-
ment issues, the long-term objectives of the basin-specific plans are to
document available water supplies and existing uses and rights; to project
future water resource needs and priorities; and to integrate water, land,

156. Theinformation presented in this section is based on the author’s participationin thedesign
and administration of Montana’s state water plan. For a more detailed discussion and evaluation of the
state water planning process, see McKinney, Water Resources Planning: A Collaborative, Consensus
Building Approach, 1(4) SOCIETY AND NATURAL RESOURCES 335-49 (1988); and McKinney, State
Water Planning: A Forum for Proactively Resolving Water Policy Disputes, 26(2) WATER
RESOURCES BULLETIN 323-31 (1990).
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environmental, social, and economic goals, identify conflicts, and assess
tradeoffs in order to optimize water use within the basin.

During 1988, the first year of implementing this new planning
approach, the governor appointed a State Water Plan Advisory Council*®
(SWPAC) to oversee development of the plan. The SWPAC consisted of
ten members that represented a broad range of interests in water resources,
including the directors of the state departments of Natural Resources and
Conservation; Fish, Wildlife and Parks; and Health and Environmental
Sciences; a representative from the Governor’s Office; four legislators
(representing a diversity of water user interests); and two representatives
of the public (a recognized water law expert and the manager of a large
irrigation district).

The SWPAC selected four statewide issues to address during the first
planning cycle: including water information management; federal hydro-
power licensing and state water rights; instream flow protection; and
agricultural water use efficiency.?®® The DNRC then created broad-based
Technical Advisory Committees to help analyze each issue and provide
alternative solutions and recommendations.

As it was finally adopted, the instream flow protection plan section
begins with the following policy statement: “Instream flows are an
important use of water, and mechanisms should be developed and refined
to protect and enhance instream resources. However, instream flow
protection activities must not adversely affect existing water rights and
should be weighed and balanced against alternative future uses of
water.”'®® Within this broad policy framework, the plan section goes
addresses four issues: (1) incorporating instream flow concerns into the
water use permitting process; (2) evaluating the security of instream flow
reservations; (3) increasing instream flows in dewatered streams; and (4)
sponsoring research to improve instream resource management and
decisionmaking.'®°

B. Incorporate Instream Flows into the Permitting Process

The first issue addressed is the need to incorporate instream flow
concerns into the water use permitting and change of use processes.'®! As
mentioned in Section III of this article, the state of Montana has public

157. Gov.of Mont. Exec. Order No. 20-86 (December 31, 1986).(creating the State Water Plan
Advisory Council).

158, Id.

159. WATER RESOURCES DIVISION, DEPARTMENT OF NATURAL RESOURCES AND CONSERVA-
TION, MONTANA WATER PLAN MANAGEMENT SECTION: SUBSECTION ON INSTREAM FLow PROTEC-
1iON (February, 1988) at 2.

160. See generally Id.

161. Id. at 3.
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interest criteria that could be used to condition new water use permits and
changes in existing water rights.'®> However, the criteria apply only when
an applicant wishes to appropriate more than 4,000 acre-feet per year and
5.5 cubic feet per second. To date, the criteria have not been applied to
protect instream flows because no application has arisen that would trigger
the criteria. In addition, the criteria are not applicable to smaller water
projects or change applications that may also threaten instream values.
Finally, the criteria do not relate the size of the application to the quantity
of water available in a watercourse.

During the state water planning process, several options were consid-
ered for incorporating instream flow concerns into the water use permitting
process.'®® The first was to simply eliminate the threshold that triggers the
public interest criteria, and apply the criteria to all new water use permits
and change applications. The result of this option, in certain cases, would
be to deny or condition new water use permits and change applications by
requiring a certain amount of water to be left instream. While such
conditions would not result in an instream flow water right per se, they
would result in de facto reservations of water for instream flow purposes,

Another option was to relate the size of the water right application to
the amount of water available in a stream, and apply the public interest
criteria when the application exceeds a given percent of the available flow.
A third option was to revise the criteria to consider the cumulative impacts
of water appropriations on an entire river basin.

The final option was to improve the ability of the reservation process to
protect instream flows from threatening water use permits by establishing
the priority dates for reservations at the time applications are filed, rather
than when the BNRC makes its final decision. Since the reservation
process is very time consuming, establishing priority dates at the time of
application would protect the pending instream reservations from permits
for offstream water uses that are acquired while the reservation applica-
tions are being reviewed.

After considerable debate among environmental and agricultural
water users, the final recommendation in the state water plan is to promote

162.  MoNT. CODE ANN. § 85-2-311(2)(c).

163. See WATER RESOURCES DIVISION, DEPARTMENT OF NATURAL RESOURCES AND CONSER-
VATION, INSTREAM FLOW PROTECTION, STATE WATER PLAN ISSUE PAPER NO. 2at 33-5,44 (April 15,
1988); MONTANA WATER PLAN — INSTREAM FLOW PROTECTION COMPONENT EXECUTIVE SUMMARY
(RECOMMENDATIONS FROM THE EXPANDED INSTREAM FLOW PROTECTION TECHNICAL ADVISORY
COMMITTEE, at 4-5, 9 (May 16, 1988); WATER RESOURCES DIVISION, DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION, MONTANA WATER PLAN MANAGEMENT SECTION: SUBSECTION ON
INSTREAM FLOW PROTECTION (PRELIMINARY DrArT) at 3 and 5 (1988); and WATER RESOURCES
D1vISION, DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, MONTANA WATER PLAN
MANAGEMENT SECTION: SUBSECTION ON INSTREAM FLOW PROTECTION (REVISED DRAFT), at 3-4
(1988).
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more timely acquisition of instream flow reservations by assigning a
priority date at the time a qualified applicant submits a notice of intent to
reserve water.'®* This recommendation is designed to deter the granting of
permits that would threaten instream resources while reservation applica-
tions are being reviewed. It also allows the instream flow reservants to
object to future water use permits or change applications that may
threaten instream flow values.

During the 51st legislative session, Senator William P. Yellowtail and
Representative Robert Ream, both members of the SWPAC in 1988,
introduced SB 447 to implement this recommendation of the state water
plan.’®® The bill, which passed both the Senate and the House without
much debate, amended MCA § 85-2-316, the water reservation statute.
MCA § 85-2-316(9)(a) now specifies that a water reservation has a
priority of appropriation dating from the filing, with the DNRC, of a notice
of intention to apply for a water reservation in a basin in which not other
notice of intention is pending. The notice of intention to apply must specify
the basin in which the applicant is seeking a reservation.

Once the DNRC receives the notice of intent, it must then identify all
potential water reservation applicants in the basin and notify them of the
opportunity to submit an application for a reservation and receive the base
priority date, as defined above.'®® To receive the base priority date, the
applicants must submit a correct and complete water reservation applica-
tion within one year after the filing of the notice of intent to apply.'*” The
Board may extend the time for preparing the application upon a showing of
good cause.'®®

As recommended in the state water plan, the Board may subordinate a
water reservation to a water use permit if: (1) the permit application was
accepted by the DNRC before the date of the BNRC order granting the
reservation; and (2) the effect of subordinating the reservation to one or
more permits does not interfere substantially with the purpose of the
reservation.'®® The BNRC also establishes the relative priority of all the
reservations that have the same base priority date.

Although SB 447 implements one recommendation of the state water
plan section on instream flow protection, it only indirectly addresses the
problem it was designed to resolve — i.e. how to incorporate instream flow
concerns into the water use permitting and change application processes.

164. Supra, note 159 at 3.

165. S.B.447, 51st Montana Legislature.
166. MoONT. CODE ANN. § 85-2-316(9)(b).
167. MonT. CoDE ANN, § 85-2-316(9)(c).
168. Id.

169. MonT. CODE ANN. § 85-2-316(9)(d).
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Based on this strategy, instream flow concerns may be incorporated into
the permitting and change processes only where an instream flow reserva-
tion exists. To date, such reservations exist only in the Yellowstone River
basin,'”® and thus instream flow values are not being incorporated into the
administrative proceedings on a considerable number of high-value
streams in the state. More direct and efficient strategies to accomplish this
purpose are discussed on Section V.

This mechanism may also have little impact on-the-ground because of
the possibility of subordinating an instream flow reservation to an
intervening water use permit. Clearly such a provision defeats the entire
purpose of incorporating instream flow concerns into the water use
permitting and change application processes. However, it presumably
maintains the BNRC’s discretion to weigh and balance competing water
uses within a particular stream or basin.

C. Evaluate the Security of Instream Reservations

The second issue addressed in the instream flow section of the state
water plan is the security (or lack thereof) of reservations for instream flow
purposes. As noted in Section III of this article, reservations are to be
reviewed at least once every ten-years, and if the objectives of the
reservation are not being met, the BNRC may extend, revoke, or modify
the reservation.’” While this periodic review of all water reservations
allows the state to reconsider the allocation of water in light of emerging
needs and changing priorities, it does not provide much security to either
instream or offstream reservations. Moreover, if the BNRC finds that the
total amount of an instream flow reservation is not needed to fulfill its
purpose, and a qualified applicant can show that its need outweighs the
need of the instream reservation holder, the excess water may be reallo-
cated to the competing applicant.'?2

Once again, several options were considered in response to this issue
during the planning process.'”® The first was to review only those

170.  Supra, note 39.

171.  MoNT. CODE ANN. § 85-2-316(10).

172. MoNT. CoDE ANN. § 85-2-316(11).

173. See WATER RESOURCES DIVISION, DEPARTMENT OF NATURAL RESOURCES AND CONSER-
VATION, INSTREAM FLOW PROTECTION, STATE WATER PLAN IsSUE PAPER NO. 2 at 35-8, 44-5 (April
15, 1988); MONTANA WATER PLAN — INSTREAM FLOW PROTECTION COMPONENT EXECUTIVE
SUMMARY (RECOMMENDATIONS FROM THE EXPANDED INSTREAM FLOow PROTECTION TECHNICAL
ADVISORY COMMITTEE, at 5-6,9-10 (May 16, 1988); WATER RESOURCES D1visioN, DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION, MONTANA WATER PLAN MANAGEMENT SECTION:
SUBSECTION ON INSTREAM FLOW PROTECTION (PRELIMINARY DRAFT) at 3, 5 (1988): and WATER
RESOURCES DivistoN, DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, MONTANA
WATER PLAN MANAGEMENT SECTION: SUBSECTION ON INSTREAM FLOW PROTECTION (REVISED
DRAFT), at 3-4 (1988).
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reservations that have not been put to beneficial use, and to consider
instream flow reservations perfected upon approval by the BNRC. This
option would thus eliminate both the ten-year review and the potential for
reallocating instream flow reservations. However, it would also eliminate
the BNRC’s ability toreallocate reserved water in light of new information
and changing social values.

Another option was to delete the ten-year review for all reservations
put to beneficial use, and again consider instream reservations perfected
upon approval by the BNRC. This option would maintain the BNRC’s
ability to reallocate water reserved for instream uses once every five years.
However, it would clearly place the burden of proof on the entity wishing to
reallocate water away from instream flow reservations. This option would
also maintain the BNRC’s ability to reallocate both reserved water that is
not put to beneficial use, as well as water reserved for instream uses. It
marginally improves the security of instream reservations by eliminating
the ten-year review for instream reservations.

A third option was to evaluate the ten-year review process after the
Board completes its review of the Yellowstone River reservations in 1988.
The evaluation would identify and assess any problems associated with the
security of instream reservations.

While there was once again some disagreement on how to resolve this
issue, the state water plan recommends an evaluation of the relative
security of instream flow reservations after the BNRC completes its review
of the Yellowstone River reservations.'”™ The BNRC is currently review-
ing the Yellowstone River reservations. This strategy was incorporated
into the state water plan based on the argument that it is difficult to
evaluate the security of instream reservations, and thus determine what
action is needed, without first going through the process of a ten-year
review.

Although an evaluation of the ten-year review process after the
completion of the Yellowstone River reservation review may be appropri-
ate, it does not adequately address the heart of this issue. The security of
instream reservations is threatened less by the ten-year review process than
by the possible reallocation of instream reservations once every five years.
While all reservations, both instream and offstream, are subject to the ten-
year review process, only instream flow reservations may be reallocated on
the basis of competing uses. Although no such reallocation has yet taken
place, the potential for such a reallocation exists. As a simple matter of
fairness, instream and offstream reservations should be treated equally.
Either they should both be subject to reallocation once every five years or

174. Supra, note 159 at 3.
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the reallocation provision should be deleted.

D. Increasing Flows in Dewatered Streams

The third, and perhaps most important issue addressed in the state
water plan section on instream flow protection is the need for legal and
institutional mechanisms to increase flows in dewatered streams.'?® In-
stream resources are often threatened instreams that are subject toregular
or periodic low flow conditions due to overappropriation, drought, or a
combination of the two. Since the water reservation process is prospective,
acquiring junior rights to protect against future consumptive appropriators
is ineffective in dealing with streams that are being seriously dewatered.
The issue here is not how to maintain existing flow levels, but how to
increase the flows in dewatered streams.

Once again, several options were considered in response to this
issue.'”® The first set of options focused on the transfer of senior, offstream
water rights to public or private entities for instream flow purposes. Several
variations of this option were considered.

In certain circumstances, existing consumptive water rights might be
sold voluntarily to either public or private entities, with the water normally
depleted from the stream legally accruing to instream flows. As an
alternative to the purchase of existing rights, offstream water rights might
be leased for instream purposes. According to this strategy, an irrigator, for
example, would receive annual lease payments from an instream water use
advocate and continue to operate as usual until drought occurs and water
for instream purposes becomes critical. During the drought, and in
accordance with the lease agreement, the irrigator would cease his normal
water use and allow the flows involved to remain instream. Even though the
consumptive use would be curtailed, the irrigator would have been
compensated for this loss and may be able to use the land involved for a non-
irrigated crop.

Yet another transfer-type option that was considered focused on the
donation of offstream water rights to instream uses. In addition, the option

175. Supra, note 159 at 3.

176. See WATER RESOURCES DiviSION, DEPARTMENT OF NATURAL RESOURCES AND CONSER-
VATION, INSTREAM FLOW PROTECTION, STATE WATER PLAN ISSUE PAPER NO. 2 at 38-40, 45 (April 15,
1988); MONTANA WATER PLAN — INSTREAM FLOW PROTECTION COMPONENT EXECUTIVE SUMMARY
(RECOMMENDATIONS FROM THE EXPANDED INSTREAM FLOW PROTECTION TECHNICAL ADVISORY
COMMITTEE, at 7-8, 10 (May 16, 1988); WATER RESOURCES DivisioN, DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION, MONTANA WATER PLAN MANAGEMENT SECTION: SUBSECTION ON
INSTREAM FLOW PROTECTION (PRELIMINARY DRAFT) at 4, 6 (1988); and WATER RESOURCES
DivisioN, DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, MONTANA WATER PLAN
MANAGEMENT SECTION: SUBSECTION ON INSTREAM FLOW PROTECTION (REVISED DRAFT), at 3-5
(1988).
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of allowing emergency transfers of water rights, without review for
potential adverse affects to existing water users, was also considered.

In addition to simple transfers from senior consumptive water rights
to instream uses, water use efficiency might also be encouraged or paid for
by an instream flow advocate, with the conserved water being legally
appropriated for instream use. However, even if water salvaged from
conservation measures could be voluntarily sold or otherwise transferred,
there is still the possibility that the right may be considered abandoned.*™
There is little incentive to conserve water if it cannot be sold or otherwise
transferred. In order to use this approach, water right abandonment
statutes would have to be amended so that permanent or temporary
transfers of conserved water would not result in the permanent loss of the
right.

As an alternative to the transfer of water rights from offstream to
instream uses, the public trust doctrine was also considered as a mecha-
nism to increase instream flows in dewatered streams. While the applica-
tion of the public trust doctrine in Montana has been very limited,'” there
are important precedents throughout the West that may lead to more
specific applications with respect to protecting instream values. Whilesuch
an approach may disrupt existing water uses and therefore is likely to be
constroversial, it nevertheless provides a last resort to protecting valuable
instream flows and the public’s interest in free-flowing water.

Another option considered for increasing flows in dewatered streams
was adjudicating water rights and appointing water commissioners.
Instream values may be protected in certain cases by the delivery of large
quantities of water to downstream users with senior water rights. Thus, by
completing the adjudication process and appointing water commissioners
where water rights are not voluntarily enforced, instream flow values may
be protected in certain cases by the delivery of water to downstream, senior
water right holders.

The final option considered in relation to this issue was to provide
funding and encourage public entities to purchase or lease water stored in
reservoirs above dewatered streams. This option also contemplated revis-
ing the operating procedures on reservoirs to coincide with instream flow
needs; assessing the feasibility of new storage projects to enhance instream
flows; and promoting cooperative solutions at the local level. Finally, this
option suggested that public entities should pursue inter-basin transfers
and groundwater sources as alternative ways toincrease flows in dewatered
streams.

177. Mont. Cope ANN. § 85-2-404.
178.  See generally, text accompanying notes 126-149.
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After considerable debate and much disagreement, the state water
plan recommended that the DFWP be allowed to lease water rights from
offstream or consumptive uses for purposes of protecting instream flows in
important streams.'” As explained in the state water plan, this opportunity
is entirely voluntary and would not jeopardize existing offstream water
rights. It would result in the temporary transfer of an offstream water right
to increase instream flows during critical low flow periods. Under the lease
agreement, the offstream water user would still hold the water right and be
compensated for leaving water in the stream during certain years. This
strategy would also allow for the temporary emergency leasing of off-
stream or stored water rights to protect instream resources during critical
low flow periods. Leases for instream flow purposes could not occur if they
would result in adverse effects to existing water users.

This recommendation, more than any other in the state water plan,
created a considerable amount of controversy among a variety of water
users. It was also the focus of much misunderstanding and misinformation.
Nevertheless, the leasing concept is embodied in HB 707 of the 51st
legislative session,'®® and is discussed at length below.

A second recommendation in the state water plan to address the
enhancement of instream flows is to support public entities in purchasing or
leasing water stored in reservoirs above dewatered streams and in revising
the operating procedures on such reservoirs.*®! In addition, the state water
plan recommends that the feasibility of new storage projects to enhance
instream resources should be assessed. Finally, cooperative solutions at the
local level, such as irrigation scheduling, are supported by the state water
plan. The two recommendations on water storage are being considered in
the 1989-90 state water planning cycle, which focuses, among other issues,
on water storage.

E. Sponsor Research to Support Instream Resource Management

In addition to policy and program recommendations, the state water
plan section on instream flow protection also addresses the need for
additional research and information on which to make instream resource
management decisions.'® Three specific areas of research were identified
in the final plan section.

First, the effect of return flows on the maintenance and enhancement
of instream resources should be studied. Second, instream flow quantifica-
tion methods should be evaluated todetermine if existing methods result in

179. Supra. note 159 at 3.
180. H.B.707, 51st Montana Legislature., codified as MoNT. CODE ANN. §§ 85-2-436 and 437.
181, Supra, note 159 at 4.
182. Supra, note 159 at 4.
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an appropriate amount of water for instream resources. Finally, the state
water plan recommends an assessment of the physical availability of water
to meet the demands for instream resource protection. In addition to these
three research and information needs, the need to develop methods to
quantify or at least better justify instream flows for recreation, aesthetic,
and other “intangible” benefits was considered early on in the planning
process, but was later deleted.

As may be apparent, the state water plan’s first look at the issue of
instream flow protection has largely been a learning process. The planning
process provided a forum for diverse interests to come together and discuss
issues of mutual concern. Although the substantive recommendations on
instream flow protection may leave room for improvement, the process of
bringing all the affected interests together to discuss the issue has resulted
in opening new communication channels and educating all water users on
the many values associated with water in Montana.

V. HB 707: AN INCREMENTAL STEP

Without question the most controversial, and perhaps the most far-
reaching spin-off of the state water plan section on instream flow protection
is HB 707. After the original bill was modified significantly by agricultural
interests, it appeared to be dead in March, 1989.'8 [t was resurrected,
however, after lengthy debate, amendments, and procedural maneuvering.
Eventually, the amended bill proved acceptable to enough parties and was
passed by the Montana legislature. It was signed by the Governor on May
11, 1989. This section reviews the specific provisions of the legislation and
offers a critique of the bill.

A. The Water Leasing Study and Pilot Program

HB 707 calls for a thorough study of water leasing for purposes of
instream flow protection.'® It also includes a pilot program that authorizes
the DFWP to lease water rights for the purpose of maintaining or
enhancing streamflows for the benefit of fisheries.'®®

The water leasing study and pilot program begins when the DFWP,
with the consent of the Fish and Game Commission, submits a list of

183. Forthe legislative history of H.B. 707, see History and Final Status of Bills and Resolutions
of the Senate and House of Representatives of the State of Montana, Fifty-First Legislature at 478
(Regular Session, January 2, 1989 to April 21, 1989).

184. Statement of Intent, H.B. 707, S1st Montana Legislature. The strategy incorporated into
H.B. 707 is generally referred to as a “dry-year™ option. The basic idea is that one party, such as the
DFWP, may acquire an option to lease water from another party, suchasan irrigator, duringdry years.

185. MonT. Cope ANN. §§ 85-2-436 and 437.
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potential stream reaches for the study to the BNRC.'®¢ The BNRC may
declare a stream reach eligible for leasing only if it finds that water leasing
is “necessary” to maintain or enhance streamflows for fisheries.'®” The
BNRC may designate no more than five stream reaches in the state where
water leasing pursuant to HB 707 may occur.'®®

Once the BNRC designates no more than five stream reaches on
which leasing may occur, the DFWP then prepares and submits an
application for a lease agreement. The application for a lease authorization
must include specific information on the length and location of the stream
reach in which the streamflow must be maintained or enhanced.*®*® The
application must also provide a detailed streamflow measuring plan that
describes the points where and the manner in which the streamflow will be
measured.'®® The DFWP must pay all the costs associated with installing
measuring devices and/or providing personnel to measure streamflows.*®*

Although not required by HB 707, the application will also presuma-
bly include the lessors and the amount and timing of water to be leased. The
maximum quantity of water that may be leased is the amount historically
diverted by the lessor.'®* However, only the amount historically consumed,
or a smaller amount if specified by the DNRC in the lease authorization,
may be used to maintain or enhance streamflows below the lessor’s point of
diversion.'?®

Upon receipt of an application for a lease authorization, the DNRC
must publish a notice of the application consistent with MCA § 85-2-
307.1** Parties who believe they may be adversely affected by the proposed
lease may file an objection as provided in MCA § 85-2-308.%% A lease may
not be approved until all objections are resolved.*®¢ After resolving all the
objections, the DNRC may authorize a lease of an existing right to
maintain or enhance streamflows for the benefit of fisheries.*®” The priority
date for a lease authorization is the same as the priority date of the water
right leased.!®®

A lease may not be issued for a term of more than four years, but may

186. MoONT. CODE ANN. § 85-2-437(1).
187. MONT. CopE ANN. § 85-2-437(2).
188. MonT. Cope ANN. § 85-2-437(3).
189. MoONT. CODE ANN. § 85-2-436(2).
190. MoNT. CopE ANN. § 85-2-436(2)(C).
191. MonTt. Cope ANN. § 85-2-436(2)()).
192. MonNT. CopE ANN. § 85-2-436(2)(d).
193. MonT. CODE ANN. § 85-2-436(2)(d).
194. MonT. Cope ANN. § 85-2-436(2)(b).
195. MonT. Cope ANN. § 85-2-436(2)(Db).
196. MONT. CopE ANN. § 85-2-436(2)(b).
197. MonT. COoDE ANN. § 85-2-436(2)(Db).
198. MoONT. Cope ANN. § 85-2-436(2)(g).
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be renewed for up to ten years per renewal.’®® The DFWP must notify the
DNRUC of their interest to renew a lease authorization.?°® Upon receiving
notice of a lease renewal, the DNRC must notify other appropriators
potentially affected by the lease and allow 30 days for submission of new
evidence of adverse effects.?®! A lease authorization is not required for a
renewal unless an appropriator other than an appropriator involved in the
initial change of use proceeding submits evidence of adverse effects to his
rights that has not been considered previously.?*? If new evidence is
submitted, a new lease authorization must be obtained according to the
requirements outlined above.?°* Neither a changein an appropriation right
nor any other authorization is required for the reversion of the leased water
right to the lessor’s previous use.?**

During the term of the original lease, the DNRC may modify or
revoke the lease authorization if an appropriator, other than an appropria-
tor involved in the initial change of use proceeding, proves by substantial
credible evidence that his water right is adversely affected.?*® A person
issued a water use permit with a priority date after the date of filing an
application for a lease authorization may not object to the exercise of the
lease, the renewal of the lease, or the reversion of the water right to the
lessor.20¢

Inaddition to the pilot leasing program, the DFWP and the DNRC, in
consultation with the legislative Water Policy Committee, must prepare a
study report on the pilot program.?*” The study report must be adopted by
the BNRC and the Fish and Game Commission and then submitted to the
Water Policy Committee, which shall complete a final report by December
1, 1990.208

The study report must, at a minimum, provide the following data for
each designated stream reach and each pilot lease entered into: (1) the
length of the stream reach and how it was determined;?°® (2) the technical
methods and data used to determine critical streamflow or volume needed
to preserve fisheries;?!? (3) the legal standards and technical data used to
determine and substantiate the amount of water available for instream

199. MonNT. CoDE ANN. § 85-2-436(2)(e).
200. MoNT. CODE ANN. § 85-2-436(2)(e).
201. MoNT. CoDE ANN. § 85-2-436(2)(e).
202. MonNT. CoDE ANN. § 85-2-436(2)(e).
203. MonT. CoDE ANN. § 185-2-436(2)(e).
204. MonNT. CopE ANN. § 85-2-436(2)(h).
205. MoNT. CODE ANN. § 85-2-436(2)(f).
206. MoNT. CODE ANN. § 85-2-436(2)(i).
207. MonT. CoDE ANN. § 85-2-436(1).

208. MonT. Cope ANN. § 85-2-436(3).

209. MonT. Cope ANN. § 85-2-436(1)(a)(i).
210. MonT. Cope ANN. § 85-2-436(1)(a)(ii).
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flows through leasing of existing rights;?! (4) the contractual parameters,
conditions, and other steps taken to ensure that each lease in no way harms
other appropriators, particularly if the stream is one that experiences
natural dewatering;2'? (5) the methods and technical means used to
monitor use of water under each lease;*!® and (6) based on the data
provided by items 1-5, develop a complete model of a water lease and lease
authorization that includes a step-by-step explanation of the process from
initiation to completion.?** The DFWP may expend up to $60,000 of
federal special revenue to undertake the water leasing study.?!®

Although the DFWP is the only entity allowed to lease water for
instream flow purposes, it may accept contributions from public or private
entities for such purposes.?'® The Nature Conservancy has recently signed
an agreement with the DFWP to help raise money for the Montana Water
Leasing Trust Fund.?'” The fund will serve as a repository for contributions
from private individuals, foundations, and corporations who wish to help
implement HB 707 by providing funds to lease water rights for instream
flow purposes.

B. A Critical Review

HB 707 represents an incremental step in the right direction. It
provides an opportunity to explore the costs and benefits of transfering
existing water rights to instream flow uses. It allows instream flows to be
increased in dewatered streams while protecting existing water rights.

Although HB 707 provides an additional tool for managing instream
resources in Montana, it has several limitations. First, it is an administra-
tively cumbersome process. It requires the DFWP to receive approval for
an instream flow lease from both the Fish and Game Commission and the
BNRC — in addition to going through the change of use process. While
such checks and balances may be politically expedient, they indirectly
increase the costs of instream flow leases by increasing the amount of time
to process such a lease. Moreover, they create a process where the decision
on which streams to lease is more likely to be made on political grounds
than for biological and technical reasons.

If instream flow leasing is supposed to represent a free market
approach to resource management, it would make more sense to eliminate

211. MonNT. CODE ANN. § 85-2-436(1)(a)(iii).

212. MoNT. CoDE ANN. § 85-2-436(1)(a)(iv).

213. MoNT. CODE ANN. § 85-2-436(1)(a)(v).

214, MONT. CODE ANN. § 85-2-436(1)(b).

215. Section 7, Chapter 658, Laws of Montana, 1989.

216. MoNT. CoDE ANN. § 87-1-60(1).

217. Draft Agreement establishing the Montana Water Leasing Trust Fund, signed Nov. 10,
1989 by The Nature Conservancy and Nov. 16, 1989 by the Department of Fish, Wildlife and Parks.
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the roles of the Fish and Game Commission and BNRC; allow the DEWP
to identify the streams on which leasing may be needed; negotiate with
existing water rights holders on the feasibility and terms of a lease; and
resolve any potential adverse impacts to third parties through the change of
use process, as is done with other water rights transfers and changes. Such
an approach would let the market dictate where and when instream flow
leases might occur. It would also protect existing water right holders
through the change of use process.

A second limitation of HB 707 is the limited number of years for the
pilot program. Given the politically charged nature of the issue, it is
questionable whether the DFWP can negotiate a lease arrangement with
an existing water right holder and then resolve all the objections from
water right holders on the stream in question within four years — even on
supposedly non-controversial streams.?'®

Even if the DFWP is able to complete a lease arrangement within the
four-year time frame, it is not certain that they will be able to exercise the
lease within that time frame. Assuming that the DFWP would lease water
only during critical low flow periods, as provided by law, it may not have the
opportunity to exercise an instream flow lease if the water level in the
stream in question does not fall below some specified “critical” level. While
this is good from a resource management perspective, it may plant the idea
in some people’s mind that the leasing program is not needed. Moreover, it
would not provide an opportunity to evaluate the leasing program as it is
implemented “‘on-the-ground.”

Another limitation of HB 707 is that it allows the DFWP to lease
water for instream flow purposes on only five stream reaches. While this is
once again politically expedient and appropriate for a pilot program, it
severely limits the DFWP’s ability to enhance instream flows in many
dewatered streams. Although the department may not have the funds to
lease water on all the streams that need it, other public and private entities,
such as the U.S. Forest Service and Trout Unlimited, may be willing to
contribute funds for instream flow leasing, as provided by law. In any case,
limiting instream flow leasing to no more than five stream reaches is an

218. According to a memo from Larry Holman, Chief of the Water Rights Bureau in the
Montana Department of Natural Resources and Conservation, to Gary Fritz, Administrator of the
Water Resources Division in the Montana Department of Natural Resources and Conservation (dated
February 28, 1989), the average time for processing a change of use application for all such
applications without any objections during 1987 and 1988 (a total of 295 authorizations) was 125 days.
By contrast, the average time to process change of use applications when there are objections but no
hearings (a total of 21 cases) was 325 days. Finally, the time to process change of use applications with
both objections and hearings (a total of 10 cases) was 1,334 days (or about 3 ' years). Given the
controversial nature of instream flow leasing, it is likely that changing the use of a water right from an
offstream to an instream use will fall into the last category, in which case no leases would be authorized
prior to the sunset of HB707.
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arbitrary decision that limits the ability of the market todictate an efficient
allocation of resources.

A fourth limitation of HB 707 is that it allows leasing only for
fisheries. While maintaining instream flows for fisheries may be sufficient
in certain cases to protect other instream flow benefits, such as water
quality and recreational activities, it is not likely to be sufficient in all cases.
In addition, there may be a demand to increase instream flows on certain
streams for reasons other than fisheries, such as recreational and health
benefits. To limit the purposes for which leasing may occur is to limit the
opportunities to manage an important natural resource.

Another limitation of HB 707 is that only the DFWP is allowed to
lease water for instream flow uses. Clearly it is not the only entity interested
in managing instream resources. Fishing resorts, rafting companies,
outfitters, and associated tourism-related businesses, not to mention
conservation groups and other resource management agencies, may all be
interested in enhancing instream flows on certain streams and rivers.
Several economists have argued that both public and private parties should
be allowed to lease water on the grounds that it provides them an equal
opportunity to compete in water markets and in the water rights appropria-
tion process with municipal, industrial, and agricultural interests for
scarce water rights.?'®

Although there are several persuasive arguments to allow all public
and private entities to lease water rights, there are also several arguments
against the idea.??® Opponents to the idea seem to rely on three different
arguments. First, they argue that if private parties were allowed to lease
water for instream flow purposes, all of the waters in a particular basin
would eventually end up as instream water rights, and this would adversely
affect the local economy and lifestyle. Second, opponents argue that
allowing private parties to lease water for instream flows would create a
market for the speculation of water rights, and traditional water users,
such as agricultural irrigators, could not afford to participate in the
market. Finally, opponents believe that private entities could not ade-

219. CoLBY, INSTREAM FLOWSs-ECONOMIC VALUES AND POLICY ALTERNATIVES (1988). Colby
generally argues that markets could do a better job of reflecting instream flow values if state laws
permitted appropriation, purchase, and seasonal leasing of rights for instream maintenance by both
public and private organizations. See also ANDERSON, WATER Crisis: ENDING THE POLICY DROUGHT
at 91 (Cato Institute, 1983). Anderson argues that “‘state laws that prohibit the private ownership of
water for instream use inhibit market solutions to instream use conflicts”. With these prohibitions
removed, Anderson suggests, we could move a long way toward efficient allocation and use.

220. Theargument for private instream water rights is forcefully made by Gray, A Reconsidera-
tion of Instream Appropriation Water Rights in California, in INSTREAM FLOW PROTECTION IN THE
WEST, (MacDonnell, Rice, & Shupe, eds. Natural Resources Law Center, University of Colorado
School of Law, 1989). The argument against private instream water rights is summarized by De
Young, Instream Flow Protection in a Water Market State: The Case of New Mexico. id.
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quately represent the so-called “public good” nature of instream flow
benefits. While all of these arguments raise important points, they do not
reflect the financial, economic, or environmental realities of the situation.
Moreover, these type of concerns could be addressed in the allocation and
administration of an instream flow water right.?*

A final limitation of HB 707 is that it is limited to leasing and does not
allow for the gift or purchase of existing water rights for instream flow uses.
While allowing a more permanent transfer of a water right from an
offstream to an instream use may limit the ability to modify the rightin the
event of adverse effects to third parties, it provides for more secure
protection of the instream resource. Moreover, it may reduce transaction
costs by reducing the number of times affected parties are required to
participate in the change of use process. Several western states are
currently experimenting with a variety of mechanisms that provide for
more permanent transfer of water rights from offstream to instream
uses.??2

VI. A BLUEPRINT FOrR THE FUTURE

Although a variety of actions have been taken to manage instream
resources in Montana, the efforts are piecemeal and focus primarily on
acquiring existing flows and protecting them from future offstream
diversions. Moreover, there is rarely any coordination among different
entities responsible for or interested in instream resource management. In
light of these limitations, this section outlines a blueprint for the future of
instream flow policy in Montana. The basic assumption of this blueprint is
that the state should take a proactive approach to managing instream
resources while protecting existing water rights.

The blueprint provides a strategy for developing a comprehensive,
statewide instream flow program. It is designed to bring all affected parties
together to identify the need for instream flow protection throughout the
state, regardless of jurisdictional boundaries. It is also designed to evaluate
existing instream flow management strategies and to develop additional
strategies where necessary.

221. [Id., Gray at 206-211.

222. Recentlegislation in Colorado (CoLo. REV. STAT. § 37-92-102(9)(a)), Utah (UTan CopE
ANN. § 73-3-3), and Wyoming (Wy0. STAT. § 41-3-1007) has specifically sanctioned the transfer of
water rights for instream flow enhancement. In 1987, the Oregon legislature provided an innovative
twist to the transfer of water rights for instream purposes. The new law allows irrigators who conserve
water to sell or use the historically retrievable losses, provided that 25 percent of the salvaged water is
dedicated to the state for maintaining instream flows, if needed (Or. REV. STAT. § 537.348).
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A. Create an Instream Resource Coordinating Committee

Given the variety of state, federal, regional, Indian, and private
entities involved in managing instream resources, in addition to the many
individuals and groups affected by instream flow management activities,
the first step to improve the management of instream resources in Montana
should be to create a broad-based committee to coordinate instream flow
activities across the state. This committee should consist of at least one
representative from each interest affected by instream resource manage-
ment activities, including both instream and offstream water user groups.
It should also include those entities that have formal responsibility for
implementing actions on the ground, such as state and federal government
agencies and perhaps state legislators. Individual members on the commit-
tee should possess not only the technical skills required to analyze instream
flow needs and alternative management strategies, but also the ability to
make decisions and commitments on behalf of the organizations they
represent.

The fundamental purpose of the Coordinating Committee should be
to facilitate communication, cooperation, and coordination among all the
parties affected by instream resources management. More specifically, the
tasks of the committee should include: (1) evaluating and developing
instream flow management strategies; (2) identifying priority stream
reaches and instream values throughout the state based on ecological
boundaries, rather than arbitrary political boundaries; (3) select and apply
appropriate strategies to protect and enhance instream resources; and (4)
monitor, enforce, and evaluate instream flow protection activities. Each of
these tasks is outlined in detail below.

B. Evaluate and Develop Instream Flow Management Strategies

One of the first tasks of the Coordinating Committee should be to
evaluate existing instream flow management strategies and determine if
additional strategies are necessary. In general, two different types of
strategies are necessary for a successful instream resource management
program.??® First, there should be a way to maintain existing (unappropri-
ated) flows, thereby deterring future offstream diversions that may
threaten instream resources. Second, the program should include mecha-
nisms to increase flows in dewatered streams. While both types of
strategies are currently available in Montana, they may need to be refined
to be more effective.

223. See generally, McKinney, Letting the Rivers Run: Toward a Model Instream Flow
Program, in SYMPOsIUM PROCEEDINGS ON HEADWATERS HYDROLOGY (American Water Resources
Association, Missoula, MT, June, 1989).
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1. Maintaining Unappropriated Flows

In Montana, as throughout the West, there are two basic ways to
maintain existing (unappropriated) flows.??* The first is to provide a
mechanism that requires new water use permits and changes in existing
water rights to be reviewed on the basis of “public interest” criteria,
including the protection of instream resources. These criteria would deny
or condition new water use permits, changes, and /or transfers in the use of
existing water rights if they adversely affected instream resources. They
would provide for a specified level of natural flow to be left in the stream
and require the permittee to discontinue diverting water when the natural
stream flow falls below that level.

Although Montana has a set of public interest criteria, it has been
argued that they are generally ineffective in protecting instream re-
sources.??® Assuming that the state is interested in managing and protect-
ing instream resources, the public interest criteria should be applied to all
new water use permits and all proposed changes and transfers of water
rights. In addition, the existing criteria in Montana should be reviewed in
light of the public interest criteria of other western states.??® Although
public interest criteria vary by state, they all include one or more of the
following: (1) the benefit to the applicant; (2) the economic impact; (3) the
effect on fish and game resources and public recreational resources; (4) the
effect on public health;?*” (5) the loss of alternative uses of water; (6)
potential harm to other persons;and (7) the effect upon access to navigable
or public waters. Alaska??® and Idaho®?® have the most comprehensive and
precise list of public interest criteria, and may provide useful models for
revising Montana’s public interest criteria.

The second basic strategy needed to help maintain existing flows is the
ability to appropriate unappropriated water for instream uses. The
primary mechanism for accomplishing this objective in Montana is the

224. Id. See also, Shupe, Keeping the Waters Flowing: Stream Flow Protection Programs,
Strategies and Issues, in INSTREAM FLOW PROTECTION IN THE WEST, supra note 220.

225. See text accompanying notes 47-50.

226. Several western states have incorporated public interest criteria into their water use
permitting and change processes, including Alaska (ALASKA STAT. § 46.15.080), Arizona (ARIZ. REV.
STAT. ANN. § 45-143A), California (CaL. WATER. CODE §§ 1243, 1253, 1255-58), Idaho (Shokal v.
Dunn, 707 P.2d 441 (1985)), Nevada (NEv. REv. STAT. § 533.370(3)), New Mexico (N.M. STAT.
ANN. § 72-12-1), Utah (UTtaH CODE ANN. § 73-3-8.1), and Washington (WasH. REv. Cobpk Title 75).
Colorado and Oregon have yet to incorporate public interest criteria for reviewing new water use
permits and changes in water rights.

227. Thiscriteria mightinclude a provision that allows water quality discharge permit holders to
object to new permits and change applications so that they can maintain water instream for water
quality purposes.

228. ALASKA STAT. § 46.15.080.

229. See Shokal v. Dunn, 707 P.2d 441 (Idaho, 1985).
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reservation process.?*® In general, this is a reasonable strategy for main-
taining existing flows for instream purposes. However, as explained in
Sections III and IV of this article, it suffers from several limitations and
could be improved. As documented during the state water planning
process, perhaps the most serious limitation of the reservation process is the
potential reallocation of instream flow reservations.?!

In addition to public interest criteria and the reservation process,
thereare a variety of other mechanisms that could be employed to maintain
existing flows for instream uses.?®?* These strategies include federal
regulatory and permit conditions,?3® private instream appropriations,?3+
the contribution of water rights to instream flow programs,?*® and
prohibiting new diversions via wild and scenic river programs and similar
programs.?*® In addition, the state should evaluate the costs and benefits of

230. MoNT. CODE ANN., § 85-2-316.

231. Forsuggestions on how to improve this and other provisions of the reservation process as it
applies to instream flows, see generally text accompanying notes 171-74.

232. See generally McKinney, supra note 223.

233. Several federal regulatory programs and permit conditions may be used to maintain
existing flows, including Section 404 of the Clean Water Act (33 U.S.C. 1251 - 1387, the Endangered
Species Act (16 U.S.C. 1531 - 1544), Federal Energy Regulatory Commission permits (see California
v. Federal Power Commission, 345 F.2d 917 (9th Cir. 1965) and 16 U.S.C. 791(a)), and the Federal
Land Management and Policy Act (43 U.S.C. 1761-1771, 1982). For an explanation of how each of
these strategies might be used to maintain existing flows, see generally McKinney, supra note 223.

234. Most western state instream flow programs allow only public entities, and typically only
one state agency, to acquire and hold a water right for instream flow purposes (see generally,
McKinney & Taylor, Western State Instream Flow Programs: A Comparative Assessment, INSTREAM
Frow INFO. PAPER No. 18, U.S. FisH AND WILDLIFE SERVICE BioL. REP. 89(2)(1988)). Montana’s
reservation process is unique in that it allows any public entity, broadly defined to include state and
federal government agencies, conservation districts, and municipalities, to acquire and hold a water
reservation for a variety of purposes, including instream flows. Several states, however, also allow
private parties to acquire and hold water rights for instream flow purposes, including Alaska (ALASKA
STAT. § 46.16.450), Arizona (see Dishlip, Instream Flow Water Rights: Arizona’s Approach, in
INSTREAM FLOW PROTECTION IN THE WEST, (MacDonnell, Rice, and Shupe, eds. Natural Resources
Law Center, University of Colorado School of Law, 1989)), and Nevada (see State of Nevada v.
Morros,No. 18105, Dec. 21, 1988). In Oregon, 25 percent of water conserved by offstream water rights
must be allocated to instream flows, and private parties are allowed to retain ownership of the instream
flow portion of the water right (Or. REv. STAT. § 537.348).

235. Where only one or a limited number of public entities are authorized to appropriate
unappropriated water for instream flows, private parties and other public entities may acquire
offstream water rights and then donate them to the state’s instream flow program. The Nature
Conservancy has used this approach to maintain instream flows in Colorado, while the Water Heritage
Trust, located in California, is expected to pursue this approach (see generally McKinney, supra note
223).

236. A finalset of strategies to help maintain existing instream flows are those that prohibit new
diversions from specified stream reaches. This may be accomplished by declaring a moratorium on new
appropriations and depletions, as in Montana (MONT. CODE ANN. § 85-2-319), ldaho (IpaHO CODE §
42-1736), Oregon (ORr. REV. STAT. § 536.410), and Washington (WasH. REv. CopE §§ 90.54 and
75.20.050). Another strategy to prohibit new diversions is to designate wild and scenic rivers, as
authorized in California (CaL. PuB. RES. CODE § 5093.50-69), New Mexico (N. M. STAT. § 242),and
Oregon (OR. REv. STAT. § 390.805-925). While these type of programs do not always result in the
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allowing publicand/or private entities to acquire unappropriated water for
instream flow uses through the permitting process.?” All potentially
available strategies to maintain existing instream flows should be identified
and evaluated in terms of their applicability to resource management
situations in Montana.

2. Increasing Flows in Dewatered Basins

In addition to providing a variety of mechanisms to maintain existing
(unappropriated) flows, Montana’s instream flow program should also
include several strategies for increasing flows in dewatered streams. While
HB 707 is designed to address this issue, its effectiveness is uncertain.?®® At
a minimum, it suffers from several limitations in design.?%®

To date, the primary strategy employed in Montana to increase flows
in dewatered streams has been to schedule the timing and amount of
reservoir releases to coincide with instream flow needs.?*° This strategy, in
addition to other local, cooperative solutions, such as irrigation scheduling,
is supported by the state water plan.?*! Furthermore, the state water plan
recommends evaluating the feasibility of new water storage projects as a
way to increase flows in some dewatered streams.

In addition to the limited number of strategies currently available in
Montana to enhance flows in dewatered streams, several other strategies
should also be considered. Purchasing existing water rights for instream
flow purposes is allowed in several western states?*? and has been practiced
with some success.?*® Allowing senior water rights to be gifted or donated

acquisition of formal water rights, they almost always prohibit new diversions and other developments
that would threaten the instream resources at the time of designation. A similar program is the
Northwest Power Planning Council’s Protected Areas Program (see generally text accompanying
notes 109-119).

237. See generally Gray and De Young, supra note 220.

238. See generally, text accompanying notes 217-22.

239. Id.

240. See text accompanying notes 61-79.

241. See generally text accompanying notes 175-181.

242. See e.g., CoLo. REV. STAT. § 37-92-102(9)(a), UTaH CODE ANN. § 73-3-3, and Wvo.
STAT. § 41-3-1007.

243, For example, The Nature Conservancy is pursuing the acquisition of several senior water
rights in the Yampa River basin to help maintain flows for endangered fish (Water Market Update,
Oct. 1988 at 10); In 1989, a fishing club in Colorado leased 18 acre-feet of water to augment
evaporative losses in a highly valued lake (Water Market Update, 1989); In Idaho, The Nature
Conservancy recently purchased about 100 acres of wetland area and 6 cubic feet per second of water to
maintain habitat for waterfowl (Water Market Update, April, 1989 at 4); Finally, the Nevada Wildlife
Federation recently purchased 35 acre-feet of water to maintain instream flows for waterfowl (Water
Market Update, March, 1989 at 3). For a recent update on the acquisition of water rights for instream
uses via the market, see Wigington, Update on Market Strategies for the Protection of Western
Instream Flows and Wetlands, PROCEEDINGS OF A CONFERENCE ON MOVING THE WEST'S WATER TO
NEw UsEs: WINNERS AND LosSERS (Natural Resources Law Center, University of Colorado School of
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to appropriate entities for instream uses is also allowed in some states.?**

Another promising strategy for enhancing instream flows is to
improve the efficiency of water use and allow the salvaged water to be
transferred to an instream use. In 1987, the Oregon legislature provided an
innovative twist on this strategy by allowing irrigators who conserve water
to sell or use the historically retrievable losses, provided that 25 percent of
the salvaged water is dedicated to the state for maintaining instream flows,
if needed.?*®* Finally, several western states allow for some type of
temporary or conditional transfer of water to a variety of uses, including
instream flow protection, to allow quick responses to emergency
situations.?+®

Several other transfer-type mechanisms could also be used to increase
flows in dewatered streams, but to date have been used primarily by
municipalities in search of water supplies during the drought season.?*” For
example, “lease-back” arrangements refer to transactions where land and
water rights are purchased and then leased back to the original owner for a
certain period of time.?*® This strategy increases the long-term security
and control of the water rights over dry-year options or simple leases.

Exchanging the priority among water right holders is another
potentially effective way to increase or maintain flows in dewatered basins
depending on their location and timing.?*® In such arrangements, senior
water right holders would defer their seniority for some type of compensa-
tion, allowing the water to remain instream through critical stream reaches
and drought periods. This approach was recently implemented in Montana
on the Blackfoot River.2®® The DFWP holds an instream flow right on the
Blackfoot. During 1988, when flows in the river diminished to the point of
threatening the survival of fish populations, the DFWP approached an
irrigator who holds water rights that are both junior and senior to the
instream flow right. The DFWP, attempting to enforce its instream flow

Law, June 6-8, 1990).

244. Inwhatis considered the first major donation of water rights for instream flow purposes, the
Chevron Corporation recently donated to The Nature Conservancy a 300 cubic feet per second water
right on a 26 mile stretch of the Gunnison River in southwestern Colorado (U.S. Water News, 1988).
The water right will protect the spectacular Black Canyon of the Gunnison, preserve one of the best
gold medal trout fisheries in the nation, and may lead to Wild and Scenic Rivers designation.

245. See ORrR. REV. STAT. § 537.348.

246. See, e.g. CoL. REV. STAT. § 37-92-103; UtaH CODE ANN. § 73-3-3; and Washington S.B.
5196 (1989).

247. See Colby, McGinnis, Rait, & Wahl, TRANSFERRING WATER RIGHTS 1N THE WESTERN
STATES — A COMPARISON OF POLICIES AND PROCEDURES (Natural Resources Law Center, University
of Colorado School of Law, February, 1989).

248. Id. at 70.

249. Id.

250. Personal communication with Liter Spence, Montana Department of Fish, Wildlife and
Parks, on September 7, 1989.
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right, requested the irrigator to cease diverting his junior water right. The
irrigator, however, suggested that the DFWP could utilize his senior water
right to help maintain instream flows if he could continue diverting the
junior right to water crops. The DFWP agreed to this proposal since it
would increase flows in the critical stream reach as effectively as the junior
water rights.

Exchanging or alternating water sources may also prove to be a useful
instream flow management tool.2* In Colorado,?*? Wyoming,?*® New
Mexico,?** and Utah?®® it is very common to exchange native streamflow
for reservoir storage in order to ensure water availability in the late
summer season. It is also common to exchange surface water for ground-
water. Such arrangements could be used in certain cases in Montana to
maintain or increase flows for instream resources.

Finally, water banks may also prove useful at some point as a way to
maintain or increase flows in dewatered streams.?®® Water banking
involves storing excess water available during high flow years in reservoirs
or underground and maintaining savings accounts to keep track of stored
water. In dry years, withdrawals can be made from stored supplies and the
accounts debited accordingly. This approach was used in 1988 by The
Nature Conservancy and others who purchased 3,200 acre-feet of water
from the Upper Snake River Water Bank to aid trumpeter swans in eastern
Idaho.?%7

As this brief overview reveals, many different types of water transfer
arrangements are available that can increase instream flows in dewatered
streams. These innovative transfers are attractive not only because they
canimprove instream resource management, but also because, if appropri-
ately designed and implemented, they pose less of a threat to existing water
right holders than three other potentially useful mechanisms for increasing
instream flows in dewatered streams — reserved water rights, the public
trust doctrine, and a constitutional amendment.2® While these latter

251. Supra, note 247 at 70-71.

252. Coro. REv. StaT. §§ 37-83-101 through 104 (1973).

253. Wvyo. StaT. § 41-3-106 (1986).

254. N.M. StaT. ANN. § 72-12-24 (1978).

255. UtaH Cope ANN. § 73-3-20 (1953).

256. Supra. note 247 at 71-72.

257. Water Market Update, March, 1989 at 3.

258. Two constitutional initiatives were discussed during the 51st legislative session. For a
summary of both initiatives, see generally, Water-Rights Initiative Broader Than Failed Bill,
Independent Record (April 5, 1989). During the debate on H.B. 707 in the 51st Montana legislature,
there was a rumor that if something like H.B. 707 did not pass, certain interest groups were going to
petition the state for a constitutional amendment that would require a minimum stream flow in all
rivers and streams throughout the state. Such an amendment, if ever instituted, could radically upset
the existing allocation and use of water in Montana. The overriding issue here is whether the state has
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strategies may be used to increase instream flows in dewatered streams,
they are likely to disrupt the existing allocation and pattern of water use in
Montana, and therefore are less preferred than voluntary, transfer-type
strategies.

C. Identify Priority Stream Reaches and Instream Values

After evaluating, revising, and developing instream flow management
strategies, the Coordinating Committee should identify stream reaches
needing protection. Streams should be classified in terms of whether the
primary resource management issue is one of maintaining existing flows or
increasing flows in dewatered streams. Specific instream resource values
should be identified and the quantity of flow needed to protect the values
estimated. Priorities should be established and available water supplies
and existing uses and rights documented. The State Recreational Water-
way Program?®®® and the Northwest Rivers Study?*® may provide an
appropriate data base and framework to accomplish this systematic
inventory of instream values and management needs.

In addition to identifying instream flow needs for streams and rivers
throughout the state, the Coordinating Committee should also evaluate the
need to establish minimum lake levels. Moreover, the committee should
evaluate the potential for improving the structure and stability of stream
channels before selecting an appropriate instream flow management
strategy.?é*

Once this basic information is assembled, future water resource needs
and priorities should be projected on a basin-specific basis. Water, land,
environmental, social, and economic goals should then be integrated.
Conflicts should be identified and trade-offs assessed in order to optimize
water use within each basin. Ideally, this effort should take place within the
context of a multiple-use, basin-specific water planning process.

the legal authority to take a usufructory right to water away from someone who is beneficially using the
water and to reallocate the water in light of changing social values. For a comprhensive disucssion of
this and other issues related to the public trust doctrine, see 19 EnvTr. L. 3 (1989). The entire issue is
devoted to this topic.

259. See text accompanying notes 84-6.

260. Supra. note 87.

261. See generally, Rosgen, A Stream Classification System, in RIPARIAN ECOSYSTEMS AND
THEIR MANAGEMENT: RECONCILING CONFLICTING UsES (U.S. FOREST SERVICE, ROCKY MOUNTAIN
FOREST AND RANGE EXPERIMENT STATION, FIRST NORTH AMERICAN CONFERENCE, April 16-18,
1985, Tuscon, Arizona, Gen. Tech. Report RM-20); Kondolf & Sale, Application of Historical
Channel Stability Analysis to Instream Flow Studies, in PROCEEDINGS ON THE SYMPOSIUM ON SMALL
HYDROPOWER AND FISHERIES (AMERICAN FISHERIES SOCIETY, May 1-3, 1985, Aurora, Colorado);
and Orsborn & Anderson, Stream Improvements and Fish Response: A Bio-Engineering Assessment,
22 WaATER RES. BuLL. 3 (1986).
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D. Select and Apply Appropriate Strategies

Once instream resource values have been inventoried and streams
needing protection prioritized, specific strategies for managing instream
resources should be selected and applied.?®* This decision should be based
on whether the primary resource problem is one of maintaining existing
flows or increasing flows in dewatered basins. A variety of institutional and
political factors must also be considered, such as the availability of
appropriate institutional resources and the likelihood of controversy over
the proposed action.

E. Monitor, Enforce, and Evaluate Instream Flow Protection
Activities

The final component of the blueprint is to effectively monitor, enforce,
and evaluate the implementation of the various management efforts,
particularly the status of instream water rights. Without adequate
monitoring and enforcement, instream resource management efforts may
be doomed to failure.

In general, there are two approaches to monitoring and enforcing
instream water rights. The first approach, used in Washington,?®® is to
make a call on the river when junior users threaten toinjure instream water
rights. This approach requires gaging stations to measure when the
streamflow drops below the specified level, as well as personnel to monitor
the gages. In Montana, very few streams currently have enough gages to
make this approach effective. The second approach, used in Colorado,?®* is
to prevent changes or transfers in senior water rights that may potentially
injure instream water rights. This approach does not require the installa-
tion of costly stream gages or the commitment or personnel to monitor the
gages. Rather, it monitors “paper rights,” and is most useful where very
few junior appropriative rights are being established and there is an active
water market.

In addition to monitoring and enforcing instream water rights, an on-
the-ground evaluation should be conducted to determine if instream
resources are being adequately protected by current management efforts

262. For example, the U.S. Forest Service’s current effort to identify and study river segments
for inclusion in the national wild and scenic river program should be considered one management tool
among several that could be applied to protect and manage instream resources (see text accompanying
notes 88-92).

263. SeeBarwin & Slattery, Protecting Instream Resources in Washington State, in INSTREAM
FLow PROTECTION IN THE WEST, (MacDonnell, Rice, and Shupe, eds., Natural Resources Law
Center, University of Colorado School of Law, 1989).

264. See Shupe, Colorado’s Instream Flow Program: Protecting Free-Flowing Streams in a
Water Consumptive State, in INSTREAM FLOW PROTECTION IN THE WEST, (MacDonnell, Rice, and
Shupe, eds. Natural Resources Law Center, University of Colorado School of Law, 1989).
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and if third parties are being adversely affected. The evaluation should
focus on the resource and determine if too much or too little water has been
set aside for protecting the instream values in question.

VII. CoNcCLUSION

Although Montana has made significant progress in managing
instream resources, much remains to be done to protect this valuable
natural resource. If the state is serious about protecting instream values
and integrating them into the existing water policy and management
framework, the blueprint outlined above may provide a useful roadmap.

While the state’s current approach to instream resource management
could be improved in a variety of ways, three recommendations stand out.
First, instream flows should be protected on the basis of ecological
boundaries, not artificial jurisdictional and property rights boundaries.
Second, a variety of effective mechanisms need to be developed and
employed to increase the flows in dewatered streams. Finally, existing
instream flow water rights need to be vigorously enforced to ensure that
instream resources are being appropriately protected.?®®

The protection of instream values in Montana, as throughout the
West, is inevitable given the changing values and demands of the public.
Although it is imperative to protect the traditional uses of water,
Montana’s laws and institutions governing the allocation and use of water
resources must be, and will be adapted to these new values and demands.
The only outstanding question is whether the changes in these laws and
institutions will result in destructive or constructive relationships among
water users, resource managers, and policymakers. While there are
obvious differences among all these players, let us hope that their common
commitment to the land, water, and quality of life in Montana will provide
the foundation for developing innovative instream flow policies.

265. For an excellent discussion on enforcing water rights “at the headgate,” see Shupe, Water
Rights Decisions inthe Western States: Upgrading the System for the 21st Century, WESTERN WATER
PoLicy ProJecT. Discussion SERIES PAPER No. 4 (Natural Resources Law Center, University of
Colorado School of Law, 1990). Shupe’s basic observation and argument is that enforcing water rights
“*at the headgate” is based more on local cooperation and traditional water use patterns than simple
adherance to the prior appropriation doctrine. The question is, how will instream flow water rights be
incorporated and treated in this system of local, traditional enforcement of water rights?





