IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA )
) Catislated Subcase 03-10022
Case No. 39576 ) (Nez Perce Tribe Instream Flow Claims)

)

ORDER ON MOTION TO STRIKE TESTIMONY OF DENNIS C. CO LSON
ORDER ON UNITED STATES AND NEZ PERCE TRIBE S JOINT MOTION
TO SUPPLEMENT THE RECORD IN RESPONSE TO THE OBJECTORS'
MOTIONS FOR SUMMARY JUDGEMENT, I.R.C.P. 56(f) ORDE R ON

MOTION TO STRIKE EXHIBIT TRANSCRIPTION OF ETTER
FROM GENERAL PALMER TO GEORGE MANYPENNY,
COMMISSIONER OF INDIAN AFFAIRS, ORDER ON MOTIONS FO R
SUMMARY JUDGMENT OF THE STATE OF IDAHO, IDAHO POWER
POTLATCH CORPORATION, IRRIGATION DISTRICTS, AND OTH ER
OBJECTORS' WHO HAVE JOINED AND/OR
SUPPORTED THE VARIOUS MOTIONS

l.

APPEARANCES?

Mr. Albert Barker, Esq., Hawley Troxell Ennis & Hay, Boise, Idaho, for the
Boise

Kuna Irrigation District, Federal Claims Coaliticet, al.

Mr. Steven Strack, Esq., Boise, Idaho, Deputy AggrGeneral for the State of
ldaho

Mr. Michael Mirande, Esq., Miller Bateman LLP, S#atWashington, for the Idaho
Power Company

Mr. Peter Monson, Esq., Denver, Colorado, for tingédl States Department of
Justice, Bureau of Indian Affairs

Mr. Steven Moore, Esq., Native American Rights FuBoulder, Colorado, for the
Nez Perce Tribe

Mr. Douglas B.L. Endreson, Esq., Sonosky Chambach&: & Endreson,
Washington, D.C., for the Shoshone-Bannock Tribe

Il.
MATTER DEEMED FULLY SUBMITTED FOR DECISION

! There are a large number of Idaho cities (61)tiest and/or individuals who have joined and/or
supported the various motions for summary judgraedfor motions to strike. Because their individual
identities are not relevant to these orders, tmeynat separately listed here

2 There are multiple counsel of record represerttiegvarious parties in this consolidated subcaséy O
those who actually argued the motions for summadlginent on October 13, 1999, are listed under the
Appearances.



These motions for summary judgment were arguegh@mnaourt on October 13,
1999, in Boise, Idaho. On October 15, 1999, therC by letter, informed counsel
that it had requested a transcript of the heaorayd the Court in writing this
decision. The Court informed the parties that d gaven the Reporter until
November 3, 1999, to prepare the transcript. Tloeeethis matter is deemed fully
submitted for decision on the next business dajjawember 4, 1999.

[I.
ORDER ON MOTION TO STRIKE TESTIMONY OF DENNIS C. CO LSON

On September 7, 1999, a number of objectors filetbon renewing their Motion
to Strike the Testimony of Dennis C. Colson. Tlatest basis of the motion is:
Colson does not qualify as an expert withess, @&odudse the conclusions drawn in
his testimony are legal, not historical, they ai@dmissible under Idaho Rules of
Evidence 702.

The Court heard this motion on September 20, 1868r the hearing, and by
written order dated October 5, 1999, the Court anoed that it was deferring its
ruling on this motion until after the Court hean@ toral arguments on summary
judgment (which were then scheduled to be heardligctl3, 1999). The basis of
the Court's action in this regard was that the Coeeded to hear the oral arguments
on summary judgment before it could determine wérethe testimony of Mr.
Colson was even legally relevant to the issuesuomsary judgment. If Mr. Colson's
testimony was legally relevant, depending uponGbart's determination of the
substantive issues on summary judgment, the Coautdathen rule on the issues
raised in the motion to strike. Based upon thegsl which follow it is not
necessary to rule on whether Professor Colsortle@sy and conclusions are
admissible, and therefore, no further ruling urttéés motion is required. To be
clear, this Court is not ruling one way or the otbe whether Professor Colson
gualifies as an expert or whether his conclusioadegal in nature and not
historical.

V.

ORDER ON UNITED STATES AND NEZ PERCE TRIBE S
JOINT MOTION TO SUPPLEMENT THE RECORD IN RESPONSE
TO THE OBJECTORS MOTIONS FOR SUMMARY JUDGEMENT

I.R.C.P. 56(f)

On October 23, 1998, the United States and theP¢eze Tribe filed a joint motion
pursuant to I.R.C.P. 56(f) to supplement the recomsponse to the Objectors’
motions for summary judgment. The motion was sujggoby a joint memorandum
lodged October 23, 1998. This motion was filedeisponse to Judge Hurlbutt's oral
ruling on October 13, 1998 (order entered Octoerl998) to the effect that the
Court granted a motion to strike Professor Colsdm&t" affidavit. The motion to
supplement seeks to add affidavits and/or documeritse record because Professor
Colson's "first" affidavit was stricken, i.e. ingale of Professor Colson's stricken



affidavit. However, the United States and the Nex® Tribe have now filed
Professor Colson's February 1999 expert reportiwisithe subject of section Il of
this Order (Motion to Strike Testimony of Dennis@lson). The motion to
supplement is in the alternative, in the eventGbaert strikes the "testimony”
(February 1999 Report) of Professor Colson. Seestrgpt of September 20, 1999,
p. 88, Il. 14-24. Because this Court has notlstncthe testimony of Professor
Colson (his February 1999 Report) as stated ingpapd 11l above, this alternative
relief isdenied

V.
ORDER ON MOTION TO STRIKE EXHIBIT TRANSCRIPTION
OF LETTER FROM GENERAL PALMER TO
GEORGE MANYPENNY, COMMISSIONER OF INDIAN AFFAIRS

On August 31, 1999, Mr. Peter Monson, on behathefUnited States, filed with
this Court a First Supplemental Declaration. Atettho this Declaration are three
documents: (1) letter from James Doty to Isaaceétgyvdated March 26, 1855
(Exhibit 21); (2) a letter from General Joel Palrfauperintendent of the Oregon
Territory, to George Manypenny, Commissioner ofidndAffairs, dated April 13,
1855 (Exhibit 22); and (3) a transcript of letteorh Palmer to Manypenny (also
marked as Exhibit 22).

On September 10, 1999, Mr. Albert Barker, on bebbthe Objectors, comprising
the Federal Claims Coalition and Idaho Power, fdddotion to Strike the exhibit
transcription (item 3 of the First Supplemental Reation) of the letter from Palmer
to Manypenny. The stated basis of the motionas tifie transcription of the letter is
not properly authenticated under I.R.E. 901 antbisself-authenticating under
I.R.E. 902 and, therefore, moves that it be stndkem the record. Based upon this
Court's ruling on the dispositive summary judgmmaotions as hereinafter stated, no
ruling on this motion to strike is necessary.

VI.
THE ISSUES STATED IN THE MOTIONS FOR
SUMMARY JUDGMENT AND THE RESPONSES THERETO
IDAHO POWER COMPANY (Hereinafter "IPCo")

IPCo states this motion presents six issues:

(1) Whether the geographic scope of the "exclusleareservation” fishing right
reserved in the Treaty With The Nez Perce of 1885 reduced commensurately
with the reduction of the Tribe's reservation unither Treaty With

The Nez Perce of 1863 and the Agreement With TheR&ce of 1893, and if so,
whether the "off-reservation "in common" fishinght contained in the Treaty of
1855 is therefore the sole basis upon which thieelecan seek in-stream flows on the
main stem of the Snake River?

(2) Whether the Tribe's right, set forth in thedtgeof 1855, to fish "in common*
with non-treaty fishers at usual and accustoméddrfgsplaces off the

reservation can serve successfully as the basthdorribe's claims for in-stream



fisheries-flows in the Snake River?

(3) Whether, on the basis of the legal determimatind final judgment in Nez Perce
Tribe v. Idaho Power Company, 847 F. Supp. 791dBho 1994) (“Idaho Power"),
the Tribe and the United States should be estofspedpursuing

their fisheries flow claims predicated on the Tisbaff-reservation treaty fishing
right?

(4) Alternatively, whether the Tribe's 1863 and 388nd cessions resulted in the
cession of all water rights -- including any floights -- appurtenant to the ceded
lands?

(5) Whether recognition of the Tribe's in-streashéries-flows predicated on the
off-reservation fishing right would violate the edyprotection guarantee of the Fifth
Amendment to the United States Constitution?

(6) Whether the course of the Nez Perce Tribeal iegeraction with IPCo, which
includes the lengthy pursuit and settlement in 188froceedings before the
Federal Energy Regulatory Commission, as well asittimate resolution of Nez
Perce Tribe v. Idaho Power Company, 847 F. Supp(291daho 1994), forecloses
in whole or in part the Tribe's in-stream flow o&i as against IPCo?

In perhaps an abundance of caution, IPCo and tjeetobs state at the outset that
the foregoing issues do not embrace the questitimeahutual intent of the parties to
the 1855 Treaty regarding the Tribe's on-reseradtghing right. For

purposes of this motion -- and solely for purposiethis motion -- we will assume
for the sake of argument that the Tribe's origieatlusive, treaty right to fish on its
reservation could have included a reserved fishdlosv right appurtenant to its
reservation lands. The focus, rather, is uponrimications of subsequent actions
for whatever rights the Tribe may have possessdénthe Treaty of 1855. IPCo
Brief at 4 and 5.

POTLATCH CORPORATION (Hereinafter "Potlatch™)

In Potlatch's Opening Brief in Support of Summargigment, it states:

The pending motion raises essentially one quesbahthe Nez Perce Tribe and the
United States, in entering the 1855 Treaty [foatribtited], the 1863 Treaty
[footnote 2 cited], and the 1893 Agreement [footn®fcited] (collectively, the "Nez
Perce Treaties"), intend that the express recagndf tribal fishing rights would, by
implication, reserve to the Tribe preemptive fetlerater rights for virtually the
entire flow of the Snake River?

Footnote 1 provides: Treaty with the Nez Perceeldiln 1855, 12 Stat. 957 (ratified
Mar. 8, 1859).

Footnote 2 provides:
Treaty with the Nez Perce, June 9, 1863, 14 SAat.(@tified
Apr. 17, 1867).

Footnote 3 provides:



Agreement with the Nez Perce, May 1, 1893, 28 3&4.(ratified Aug. 15, 1894).
This agreement is not labeled a "treaty,"” becaud&v1 Congress forbade further
treaties with Indian tribes. Act of Mar. 31, 1878, Stat. 566, codified at 25 U.S.C. §
71. Thereatfter, all dealings with tribes were ia form of agreements approved by
Congress and the Executive in the form of statutes.

Potlatch Brief at 6 and 7.

STATE OF IDAHO

In its Memorandum in Support of Motion for Summadngdgment, the State of Idaho
states:

The issue presented is whether, under the impéedrvation-of-water doctrine, the
United States and Nez Perce Tribe are entitleddtwsaam flow water rights, for the
purposes stated on the face of their claims, wherctaimed water rights are for
streams that are not appurtenant to lands currezgBrved by the United States for
the exclusive use of the Nez Perce Tribe or its bem The larger issue
incorporates the following sub-issues:

1. Whether, under the implied-reservation-of-walectrine, federal reserved
instream flows are implied by the provisions of 855 Nez Perce Treaty securing
the right of tribal members to fish at usual andustomed places outside the Nez
Perce Reservation.

2. Whether the United States otherwise intendedderve instream flows for the
benefit of the Nez Perce Tribe on lands outsideRibgervation established in the
1855 Treaty.

3. Whether the lands ceded in the 1863 Treaty 838 Agreement ceased to be part
of the Nez Perce Reservation, and if so, whetheefishing rights applicable to

the ceded lands are derived from the exclusiveesefration right provided in
Article 3 of the 1855 Treaty, or the non-exclusivecommon right to fish at usual
and accustomed fishing places provided in Artictd ghe 1855 Treaty.

4. Whether, under the implied-reservation-of-walectrine, federal reserved
instream flows are implied by the fishing rightssed to the Nez Perce Tribe for
exercise on lands ceded in the 1863 Nez Perceylaedtthe 1893 Nez Perce
Agreement.

5. Whether the United States otherwise intendedderve instream flows for the
benefit of the Nez Perce Tribe on lands cedederil863 Nez Perce Treaty and

the 1893 Nez Perce Agreement.

6. Whether under federal law and policy the Unis¢ates may impliedly reserve
water for instream flows when such water is notuagmant to a reservation of land.
Memorandum of the State of Idaho at 7.

IRRIGATION DISTRICTS

A coalition of Irrigation Districts filed a Motiofor Summary Judgment on June 2,
1998, in which they listed six (6) issues. Subsatijyeon July 20, 1998, they filed a
Notice of Partial Withdrawal of Motion and withdrgwithout waiving their rights)
issues 4 and 5. The Irrigation Districts then figedoint Brief in Support of their



Motion for Summary Judgment with IPCo. Then ondbet 19, 1998, the Irrigation
Districts filed their own Reply Brief in which thestate:
Idaho Power and Objectors' motion for summary jueliginns directed only at the
United States' and Tribe's claims for water righitside the Tribe's present
Reservation (off-reservation claims) [footnote dj]. It is undisputed that these off-
reservation claims are claims to an environmeraatlition which the Tribe's current
experts assert is necessary to "guarantee" tareesttsustainable" fish harvest
population. As they have described their own claimmsler oath: The instream flow
claims are ecosystem based and are focused orcfingtand in some cases
restoring habitats necessary for the long termaggapon of fish populations. . . .
These claims seek to guarantee available habitatstable quantity and quality to
allow for the production and restoration of sustbie fish populations. . .
The amount of habitat that would be provided byThbe's instream flow claims is
the amount necessary to provide the full rangeatidinal variability and diversity of
habitat conditions around which the subject speuéssevolved. A lesser amount of
habitat would not provide that full range and wondtt fulfill the Treaty fishing
rights.
Tribe's Supplemental Responses to Idaho's SecawbEry Requests (Tucker Aff.
Ex. 1). The inevitable conclusion of their pogitis that the United States and the
Tribe have an ever-changing, implied water righteiguire the elimination of any
dam, structure, condition or development of anylKincluding agriculture and
timber sales) off the reservation which would affiee "guarantee” of necessary
habitat conditions and viability of every speciédigh, bird, mammal, plant or
insect which the Tribe deems important. The issferl this Court in this motion is
whether such "ecosystem-based" or habitat-driveerweghts were legally reserved
to the Tribe over 140 years ago as part of anegérvation fishing right which the
Tribe held "in common" with the citizens of the Titaries. The law is clear. The
Tribe has no such off-reservation implied resemveter right [footnote 3 cited].
Footnote 2 provides:

The State and Potlatch motions are broader thasethiled by Idaho Power and
these objectors. Much of the factual record retisdy the Tribe and United States
admittedly is directed to those other motions. et factual issues might exist in
those motions cannot be allowed to distract thigrCimoom dealing with the more
narrowly drawn issues in this motion.

Footnote 3 provides:
Objectors offer no opinion on whether on-reservagaclusive fishing rights are
sufficient to impliedly reserve a water right. Misréor the purposes of this motion,
Objectors will assume such a reservation is passibigation District's Reply Brief
at 2 and 3 (emphasis theirs).

UNITED STATES AND THE NEZ PERCE TRIBE

In their Joint Memorandum in Opposition to Objestdiotions for Summary



Judgment, lodged September 18, 1998, the UniteadsSéamd the Nez Perce Tribe
state the following issues:

1. Does Article 3 of the Nez Perce Treaty of JubelB55, 12 Stat. 957, 2 Kappler
702, (hereinafter referred to as the "1855 Tredtgdtnote omitted]contain a
reservation by the Tribe of "[tlhe exclusive rigtittaking fish in all the streams
where running through or bordering said reservativn as also the right of taking
fish at all usual and accustomed places in commitmaitizens of the Territory" and
is fishing the purpose of that reservation?

2. Did the Tribe's reservation of the fishing righthe 1855 Treaty impliedly reserve
a water right for instream flows? In other wordsitinecessary that some quantity of
water be left in the stream in order to fulfill thehing purpose of the treaty reserved
fishing right, such that without any water in thieeams, the purpose of the fishing
reservation would be "entirely defeated?"

3. Has the reservation of a fishing right in th&3 8reaty been abrogated, in whole
or in part, by any subsequent treaty, agreemerstatute? Joint Memorandum at 6.

SHOSHONE-BANNOCK TRIBES

The Shoshone-Bannock Tribes lodged a Brief in Respto Summary Judgment on
September 18, 1998. This brief does not specificlineate the "issues" before the
Court on summary judgment, at least not in the &drset out in the briefs noted
heretofore. The opening paragraph of the brieéstat

The present summary judgment motions involve dmyrights of the United States
and Nez Perce Tribe to instream flows for Nez Pefteeservation treaty fishing
rights. While they do not directly involve suchhtg for the Shoshone-Bannock
Tribes of the Fort Hall Reservation (hereafter "Stame-Bannock”), we set forth in
this brief our response to these motions becausedtsposition may constitute
precedent for resolution of similar Shoshone-Bakmrgghts.

Footnote 1 indicates:

The Shoshone-Bannock Tribes are involved in thixase as

objectors to a portion of the rights asserted leyNlez Perce Tribe but have not
objected to the majority of the claims. Shoshonafi@ak Tribe Brief at 1.In their
brief, the Shoshone-Bannock list and discuss tree(b) following assertions.

1. Every case to consider the question has congltige treaty fishing rights do
imply a reserved water right to instream flows totpct the fishery.

2. The cases relied upon by the State and otheopemts of summary judgment do
not justify denying the Nez Perce Tribe any righalato instream flows.

3. The preservation of off-reservation fisheriea Iprimary" purpose of treaties with
Idaho tribes.

4. Tribes can have reserved water rights to instriéaws for fishing sites outside
reservations they do not "own."

5. The Tribes and the State share the water ahdries as "quasi-cotenants” and
state action to divert the instream flow would d@oge enjoinable waste. Shoshone-



Bannock Brief, Table of Contents at v.

VII.
STANDARD OF REVIEW FOR SUMMARY JUDGMENT

A motion for summary judgment shall be renderetiéf pleadings, depositions, and
admissions on file, together with the affidavifsamy, show that there is no genuine
issue as to any material fact and that the movartyps entitled to judgment as a
matter of law. I.R.C.P. 56 (c)®Isen v. J.A. Freeman Cd.17 Idaho 706, 791 P.2d
1285 (1990). All controverted facts are liberalgnstrued in favor of the nonmoving
party. Tusch Enterprises v. Coffia13 ldaho 37, 740 P.2d 1022 (1987). The burden
at all times is upon the moving party to provedhsence of a genuine issue of
material fact.Petricevich v. Salmon River Canal Compa@¥ ldaho 865, 452 P.2d
362 (1969). The moving party's case must be andrmmesomething more than
speculation, and a mere scintilla of evidence tsemough to create a genuine issue.
R.G. Nelson, A.l.A. v. Stedr18 Idaho 409, 797 P.2d 117 (1990). All doubtstare
be resolved against the moving party, and the matiast be denied if the evidence
is such that conflicting inferences may be drawarefrom and if reasonable people
might reach different conclusionfoe v. Durtschi101 Idaho 466, 716 P.2d 1238
(1986). The court is authorized to enter summadgiuent in favor of nonmoving
parties. Barlow's Inc. v. Bannock Cleaning Cor03 Idaho 310, 647 P.2d 766 (Ct.
App. 1982). Justice McDeuvitt itdarris v. Dept. of Health and Welfar&23 Idaho
295, 847 P.2d 1156 (1993), stated the standareiegw for summary judgment this
way: Rule 56(c) of the Idaho rules of Civil Prouesl states that summary judgment
is to be "rendered forthwith if the pleadings, dgpons, and admissions on file,
together with the affidavits, if any, show thatrdé no genuine issue as to a
material fact and that the moving party is entitieé judgment as a matter of law.
A strong line of cases weaves a tight web of auiyhtrat strictly defines and
preserves the standards of summary judgment. Mg court must liberally
construe disputed facts in favor of the non-moagy and make all reasonable
inferences in favor of the party resisting the motilf the record contains any
conflicting inferences upon which reasonable mimitght reach different
conclusions, summary judgment must be denied. Meless, when a party moves
for summary judgment, the opposing party's casd matgest on mere speculation
because a mere scintilla of evidence is not endoigheate a genuine issue of fact.
The burden of proving the absence of a materialrésts at all times upon the
moving party. This burden is onerous because esiecuinstantial” evidence can
create a genuine issue of material fact. HoweherQourt will consider only that
material contained in affidavits or depositions evhis based upon personal
knowledge and which would be admissible at triaingary judgment is properly
issued when the nonmoving party bearing the buod@mnoof fails to make a
showing sufficient to establish the existence oeement essential to that party's
cases.ld. at 297-98, 847 P.2d at 1158-59 (citations omjttéebr water rights based
on federal law, the Director of the Idaho Departhw@n/NVater Resources abstracts
the claim. The abstract does not constiprima facieevidence of the water right.



The claimant of a water right based on federalha the ultimate burden of
persuasion on each element of the water right.8.42-1411A(12).

VIII.
SCOPE OF THESE SUMMARY JUDGMENT PROCEEDINGS

The scope of this Court's ruling on these summaaigment proceedings is strictly
limited to off-reservation instream water right claimsfor the Nez Perce Tribe or
for the United States as trustee for the Tribeis TQourt's ruling on these summary
judgment proceedings does not involve on- reseymatiater rights of any kind,
nature, or description. "Reservation" in this cahteeans the present boundaries of
the Nez Perce Reservation. In this regard, anldea€ourt clarified with the parties
at the oral arguments on summary judgment on Octb®el 999, these water right
claims come before this Court as "Consolidated SsbdNo. 03-10022.SeeSecond
Amended Case Management Order, filed April 26, 1996hat order, at page 3, the
following appears: All subcases arising underalribstream flow claims are
consolidated into the following categories:

1. Nez Perce Claims.

All instream flow claims filed by the United Statas trustee for the benefit of the
Nez Perce Tribe and all claims filed by the NezcBdrribe on its own behalf. Lead
subcase is 03-10022.

It is this Court's understanding that the partresret in agreement as to the present
boundaries of the Nez Perce Reservation. In fac, @oint of interest (and as will be
discussed in greater detail later in this decistbm)United States' (as trustee on
behalf of the Nez Perce Tribe) Notice of Claim t&\ater Right Reserved Under
Federal Law, executed on March 23, 1993, and filed the Court, sets forth, in
paragraphs 8 and 11, the "Legal Description ofNbBe Perce Indian Reservation™
and "List of Documents Creating Reservation." Adfrd of Steven W Strack,

Exhibit 1, pages 10 and 11. These two paragraptissroriginal claim mention only
the 1855 Treaty and the 1863 Treaty with the Nezd2deither mention the
Agreement with the Nez Perce of May 1, 1893, 28. S&6 (ratified August 15,
1894). Also, by this Court's reading of the Stadd@orm 4, "Motion to File:
Amended Notice of Claim" of the United States amelllez Perce Tribe, this
document does not address the reservation bousdpast or present. Affidavit of
Steven W. Strack, Exhibit 2. In any event, therf&uary of Amended Instream
Flow Water Right Claims" contains the following tarage:

In March of 1993, the United States submitted 14138 the Nez Perce Indian Tribe
submitted 1134 water rights claims in the SnakeeRBasin Adjudication (SRBA)
for stream reaches located within the Salmon, Glagar, Weiser, Payette, and
Snake River drainage. This submittal amends thias®g. Through this amendment,
the United States and the Nez Perce Tribe are vaitvidg claims for 20 and 21
stream reaches, respectively and are modifyingtiginal claims for the remaining
1113 stream reaches. These instream flows areadaimprovide fish habitat and



the long- term maintenance of that habitat. Thgioal flow claims that were
submitted in 1993 included three components: fahitat, channel maintenance, and
riparian maintenance. These amended claims cootdyrthe first two of these
components with consideration for the riparian rtemance contained in the channel
maintenance component. Monthly fish habitat fldaimas are submitted for each of
the 1113 stream reaches. These claims are fonstentaneous flows from the first
day to the last day of each month. The channel texa@mce claims are made for 38
stream reaches within the claim area. These clamrmsnade only when the natural
unimpaired streamflow is at or above the identiftednnel maintenance flow. These
two types of claims are not additive. The totatrieam flow claim in a given reach at
a specific time is the larger of the two typeslafras. The attached table
summarizes the amended claims and provides a casupawvith the original flow
claims submitted in 1993. Further explanation efc¢taims and definitions of terms
in the attached table are provided below.

Definition/Explanation

Stream Reach:

The name of the stream section as identified on
USGS 7.5 or 15-minute quadrangle maps.
Tributary to:

The name of the stream to which the subject stream
flows

Reach Number:

An identifying number used by the United States and
the Nez Perce Tribe to refer to each stream reach.
The numbers are identical to those presented in the
location map submitted in 1993 with the original
claims.

From:

Hydrologic node identifying the upstream extent of
the stream reach.

To:

Hydrologic node identifying the downstream extent
of the stream reach.

NPT #:

The Water Right Number (WRN) assigned by the
Idaho Department of Water Resources (IDWR) to
the corresponding 1993 flow claim made by the Nez
Perce Tribe for this stream reach.

BIA #:

The WRN assigned by the IDWR to the
corresponding 1993 flow claim made by the United
States for this stream reach.

Upstream Location:

Legal Description of upstream point of stream reach
for which instream flows are claimed.



Downstream Location:

Legal Description of downstream point of stream

reach for which instream flows are claimed.

Fish Habitat:

These claims are made for instream flow to provide

suitable fish habitat flows in the reach. The ckaim

are monthly values representing the instantaneous

flow in cubic feet per second claimed from thetfirs

day to the last day of each month.

New Claim:

These are the amended monthly flow claims for each

reach and channel maintenance claim if included.

For the 20 withdrawn claims, the table shows new

claims of zero flow.

Old Claim

These are the original monthly flow claims subnditte

in 1993. These claims are superseded by the

amended "new claims."”

C.M.:

Channel maintenance claims are made for 38 stream

reaches in the claim area. For a specific stream

reach, a number in the C.M. column of the table

indicates that a channel maintenance claim is made

for that reach. The number in the column is the

channel maintenance flow in cubic feet per second.

The channel maintenance claim is for all of the

natural flow in the stream when the natural flovats

or above the channel maintenance flow. When the

natural flow is below the channel maintenance flow,

no claim is made for channel maintenance.

Affidavit of Steven W. Strack, Exhibit 2, pages &4d 25.

Because there is no agreement on the locatioregréssent reservation boundaries,
and because these water rights claims are based'sfgeam reaches," this Court
does not decide the issues presented herein dra#tie of, or with reference to,
individual water right claim numbers or the locatiaf a particular stream reach or
portions thereof. Rather, the issues presentednhare decided generically on the
basis of whether the instream water is locatedasfutside, the present reservation
boundaries, whatever they may be. In other wotds|ggal concept of instream-
flow water rights off-reservation is what is deadsnd not each individual amended
claim. Lastly, all parties to these proceeding®adhat this is the so-called
"entitlement phase" and no issues of "quantity"paesently before the Court, i.e.,
"entitlement" meaning the existence of, or non4exise of, off-reservation
instream-flow water rights of the Nez Perce Tribdon the United States as trustee
for the Tribe.



IX
BRIEF CHRONOLOGY OF TREATIES, AGREEMENTS, LEGISLATI ON,
AND LITIGATION AFFECTING THE WATER RIGHT CLAIMS AT ISSUE
HEREIN

Where the existence and scope of claimed treatysrigre not clear from the face of
the respective treaty, they are to be determineeiiaynining the treaties, legislative
history, surrounding circumstances, subsequentiyisand subsequent
interpretative litigation.Solem v. Bartlett465 U.S. 463, 471, 104 S. Ct. 1161, 1166,
79 L.Ed. 2d 443 (1984Rosebud Sioux Tribe v. Kne#B0 U.S. 584, 587-88, 97 S.
Ct. 1361, 1363-64, 51 L.Ed. 2d 660 (1977). TherCids the following brief
chronology of the above factors helpful in deterimgnthe existence or non-
existence of the claimed off-reservation instrebow fwater right claims at issue in
this case.

Pre-1855 Pre Treaty Era

In their Joint Memorandum in Opposition to Summauggment, lodged September
18, 1998, the United States and the Tribe staiacéStime immemorial,' the Nez
Perce Indians occupied a large geographic areargrassing parts of what is today
central Idaho, northeastern Oregon, and southeadtashington.”"ld. at 10. And,
"fishing provided over half of the subsistence reeefdthe Nez Perce Tribe and it
was unthinkable to either the tribe or the federabotiators that fish -- much less
water — would become so scarcéd: at. 7. The Nez Perce aboriginal territory
consisted of over 13 million acres. Ex. 12nited States v. Scott, et,alase No. CR
98-01-N-EJL, (D. Idaho) (Order Re: Jurisdictiontezad August 12, 1998, unsealed
by Order dated August 17, 1998).

1855 Treaty of 1855 at the Walla Walla Council

On June 11, 1855, Isaac Stevens and other repatigestof the United States
entered into a treaty with representatives of tee Rerce Tribe whereby the Tribe
ceded approximately 6.5 million acres to the Uni¢altes in return for, among other
things, being secured in possession of a reservafiapproximately 7.5 million
acres. Treaty with the Nez Perce Indians, 12 S&t, 2 Kappler 702 (June 11,
1855). This Treaty was ratified by the Senate eflilmited States on March 8, 1859,
and proclaimed by the President on April 29, 18B&icle 3 of the 1855 Nez Perce
Treaty provides in pertinent part, as follows:

The exclusive right of taking fish in all the stnemwhere running through or
bordering said reservation is further secured i balians; as also the right of
taking fish at all usual and accustomed place®mroon with the citizens of the
Territory; * * *,

1863 Treaty of 1863 at the Lapwai Treaty Council

On June 9, 1863, representatives of the UnitegStattered into a treaty whereby
the Nez Perce ceded an additional 6 million acfésnal to the United States. The
1863 Treaty reduced the Nez Perce Reservationpimsimately 750,000 acres.
Article 8 of the 1863 Treaty provided that "all thevisions of said treaty which are



not abrogated or specifically changed by any &rtidrein contained, shall remain
the same to all intents and purposes as formertiie-same obligations resting upon
the United States, the same privileges continugdedndians outside of the
reservation, and the same rights secured to cgtinéthe U.S. as to right of way
upon the streams and over the roads which mayhrnongh said reservation, as are
therein set forth." i.e., as is relevant here,"fl#hing in common" right, off-
reservation remained intact. In other words, theting and fishing rights retained
on the lands ceded in the 1863 Treaty are idertticéde hunting and fishing rights
retained outside the 1855 Reservation. 14 Stat(iédified April 17, 1867).

1887 Indian General Allotment Act

In 1887 Congress passed the General Allotmentplgularly known as the Dawes
Act, ch. 119, 24 Stat. 388 (1887) (codified at 251C. § 331et seq) which
authorized division of Indian reservations intoagpe parcels for individual
Indians. The purpose of the act was to encouratjeitdtual agricultural pursuits
among the Indians with the surplus lands (non4&thtto be sold to non-Indians.
By the terms of the General Allotment Act, each rbenof a tribe -- man, woman
or child -- could be allotted one-eighth of a sectof land (80 acres) for farming
purposes, or one- forth of a section of land (16&@s) for grazing purposes. Act of
February 8, 1887, 24 Stat. 3&& amendeby Act of February 28, 1891, 1, 26 Stat.
794. Following allotment, the Secretary of Intenaas authorized to negotiate for
the "purchase and release" of all reservation landsllotted to tribal members. Act
of February 8, 1887, 8§ 5, 24 Stat. 388. Pursuatitd General Allotment Act, the
Secretary of Interior ordered the allotment of ez Perce Reservation, and lands
were allotted to individual Nez Perce during thargel889 to 1892. Thereafter a
Commission was appointed by the United States wieth authorized to negotiate
an agreement for the cession of the remaining gsifphds (all unallotted lands).

1893 Agreement with the Nez Perce

On May 1, 1893, the Nez Perce Tribe and the Uritadles entered into an
agreement wherein the Tribe agreed to "cede,reihquish, and convey to the
United States all their claim, right, title andargst" to the unallotted portions of the
then existing Reservation, save for some 32,028saafrtimberland to be set aside
for the common use of tribal members. 1893 Agreegnmfam 1. For the cession of
their lands the Tribe received consideration ingtmunt of $1,626,222d., Art. 3.
The 1893 Agreement was ratified by Congress on Aug, 1894, 28 Stat. 326 and
the unallotted lands of the former Reservation vegrened to non-Indian settlement
by Presidential Proclamation on November 8, 18@5.The 1893 Agreement
contained Article Xl, a savings clause, which pd®&: "The existing provisions of
all former treaties with said Nez Perce Indiansinobnsistent with the provisions of
this agreement are hereby continued in full foroe effect.”

1905 United States v. Winans

In 1905, the United States Supreme Court decideded States v. Winan$98 U.S.
371, a case dealing with treaty language regartdivegright of taking fish at all
usual and accustomed places in common with theeaisi of the territory.” In part,



the case held "that a treaty was not a grant atsitp the Indians, but a grant of
rights from them -- a reservation of those not tgdn
Id. at 379.

1908 United States v Winters

In 1908 the United States Supreme Court decideded States v. Winter&07 U.S.
564. In this seminal case, the Court establishedntiplied federal reserved water
right commonly referred to as the "Winters" doatriit is arguable that this
"doctrine" sets out no substantive rule of law, isunerely a special rule of
construction used to divine original intent witlspect to water rights on federal
reservations where the organic document is silerthe subject. In any event, the
doctrine is sensibly applied where century-oldtiesa legislation, or executive
orders left a gap which, if not filled through anglied right, would destroy an
essential purpose of a reservation of federal land.

1987 SRBA General Adjudication is Commenced

In 1987, a petition was filed by the State of Idak& rel A. Kenneth Dunn in his
official capacity as Director of the Idaho Departrhef Water Resources, for the
general adjudication of all water rights in the Em&iver Basin pursuant to I.C. 88§
42-1406(A) and 42-1407. The water right claimssatie herein were thereafter filed
in this case.

1994 Nez Perce Tribe v. Idaho Power Company

On March 21, 1994Nez Perce Tribe v. Idaho Power Compad¥7 F. Supp. 791
(D. Idaho 1994), was decided. The Nez Perce Tranednought an action against
Idaho Power Company seeking monetary damagesdactien in numbers of fish
in fish runs its members had treaty rights to fi?tmong other things, the Court
sustained the finding that:

[T]he tribes do not own the fish but only have a teaty right which provides an
opportunity to catch fish if they are present at tle accustomed fishing grounds
In the Court's view, monetary damages for lossroperty cannot be awarded for
injury to a fish run in which the plaintiff tribe owns only an opportunity to
exploit. Id. at 795, 796 (emphasis added).

1998 South Dakota v. Yankton Sioux Tribe

On January 26, 1998, the United States Supremet 3sued its unanimous decision
in South Dakota v. Yankton Sioux Tribe, et B8 S. Ct. 789 (1998). This case
interpreted the Act of August 15, 1894, 28 Sta6,2Be common statute in which
Congress considered and ratified the Siletz, NezeP@893 Agreement), and
Yankton surplus land sale agreements. The Couresgly held that the unallotted,
ceded lands were severed from the Yankton Reservatid the reservation was
diminished (diminished meaning the boundaries efrédservation as delineated in
the previous treaties were reduced to the landsed in the 1894 Act).

X.
FINDINGS OF FACT FOR PURPOSES OF SUMMARY JUDGMENT



Although not mandatory, Findings of Fact and Cosiclns of Law are encouraged
in Summary Judgment casdseesee v. Fetzck11 Idaho 360, 361, 723 P.2d 904,
905 (Ct. App. 1986). Based on affidavits filed lstaction, and taking into account
the historical background surrounding the Treatssyell as the Treaty
negotiations, this Court finds the following faéds purposes of summary judgment.
These facts are either uncontroverted, or if cvetried, are found to exist. By this
the Court means that the Nez Perce assert thesieeafiagcts, and for summary
judgment purposes only, the Court accepts theae@sate to determine whether
even under these set of facts the Court can resushemary judgment, i.e., assuming
the asserted facts to be true, is there a watet?i/hile several of these were
mentioned in the last section, they have been tegdere.

1. Since "time immemorial,” the Nez Perce Indiaibd historically occupied a
geographic region consisting of between 13-14iomlacres located in what today
consists of central Idaho, northeastern Oregonsantheastern Washington.

2. Historically, Nez Perce sustenance consistdilof roots, berries, game, and
other plant products. Fish comprised up to one-dfdlfie Tribe's total food supply
with each tribal member consuming between 300 ®IBS. of salmon per year. In
addition to sustenance, fish and fishing were irtgya to the spiritual well being,
culture, and traditions of the Nez Perce. This ingotce remains to the present day.

3. In 1848 the Oregon Territorial Act was passezhting the Oregon Territory. The
Washington Territory Act was passed in 183oth Acts expressly recognized
Indian title to lands. In 1850, Congress enacteddhegon Donation Act which gave
non-Indian settlers title to land. As a resultpaflict arose between the Indian
inhabitants and the non-Indian settlers.

4. In 1853, Isaac Stevens was appointed as theybxernor of the Washington
Territory. The position also carried with it thepstintendancy of Indian affairs for
the territory. In 1854, Stevens lobbied Congressfipropriations for the purpose of
negotiating treaties with the various indigenoises. Stevens prepared a "model
treaty” to be used at the various treaty councils.

5. In 1855, the Walla Walla Treaty Council was cemed. The Council involved
various Indian Tribes including the Nez Perce Tridenutes were kept of the
negotiation proceedingsSee Certified Copy of the Original Minutes of tH&dzal
Proceedings at the Council in Walla Walla Valleyhigth Culminated in the Stevens
Treaty of 1855The Treaty was subsequently ratified by the Wh&eates Senate in
1859. SeeTreaty of B55 12 Stat. 957 (June 11, 1855).

6. Pursuant to the 1855 Treaty, the Nez Perce hgjpeed to cede approximately 6.5
million acres of aboriginal territory to the Unit&dates. In exchange, the Nez Perce
Tribe reserved approximately 7.5 million acresdorindian reservation. Various

% Between 1853 and 1863, the Washington Territatjuhed portions of present day Idaho.



rights and privileges were also reserved to the Reze Tribe. However, neither the
Nez Perce Tribe or the United States governmertifsgaly intended to reserve an
in-stream flow water right. Article 11l of the 185keaty provided, among other
things, as follows:

The exclusive right of taking fish in all the stnemwhere running through or
bordering said reservation is further secured i salians; as also the right of
taking fish at all usual and accustomed place®mron with the citizens of the
Territory; * * *,

This treaty language was not unique to the NezePEreaty. The identical or
substantially similar language was contained ireoBteven's treaties, as well as the
model treaty. Both the Treaty and the minutes ftbenTreaty negotiation were
silent on the issue of water rights for fish preagéon.

7. In 1863, the Nez Perce entered into the Trefbapwai with the United States.
This treaty came about as a result of the discowegpld on lands under control of
the Nez Perce Tribe. Because of tensions betwespassing prospectors and the
Nez Perce people, treaty negotiations were reopéhaduant to the 1863 Treaty,
the Nez Perce Tribe relinquished additional lamsderving approximately 750,000
acres of the former Reservation as the new IndisseRvation.SeeTreaty with Nez
Perce, June 9, 1863, 14. Stat. 647 (ratified Apfjl1867). This Treaty was also
silent as to the reservation of an in-stream floatex right. Article VIII of this

Treaty also provided:

[A]ll the provisions of the said treaty which aretmbrogated or specifically changed
by any article herein contained, shall remain e to all intents and purposes as
formerly, -- the same obligations resting uponliimited States, the same privileges
continued to the Indians outside the reservation.

8. On May 1, 1893, the Nez Perce Tribe and theddrfiitates entered into an
agreement for the cession of the unallotted landscordance with the General
Allotment Act. Pursuant to Article | of the 1893 vegment, the Nez Perce agreed to:
[Clede, sell, relinquish, and convey to the Uni&tdtes all their claim, right, title
and interest in and to all the unallotted land$imithe limits of said reservation,
saving and excepting the following described sattlands, which are hereby
retained by the Indians. . . .

The Nez Perce Tribe retained 32,020 acres of late theld in common by the
members of the Tribe. 1893 Agreement, Art. 1. lRerdession of their former lands,
the Tribe received consideration in the amountlg636,222.00. 1893

Agreement, Art. lll. The agreement also provideat:ith

The existing provisions of all former treaties w#éid Nez Perce Indians not
inconsistent with the provisions of this agreenaethereby continued and in full
force and effect. 1893 Agreement, Art. XI.

Xl
BASIS OF THE NEZ PERCE CLAIMS:
FEDERAL RESERVED WATER RIGHT V. INDIAN RESERVED WAT ER



RIGHT

The Objectors (movants in these summary judgmertggadings) in this case have
challenged or put at issue, among other thingsvitiiglity of the legal theory on
which the Nez Perce claims are predicated. ThePé¢eze Tribe and the United
States (collectively "Nez Perce" or "Claimants'y the non-moving parties, must
provide evidence in the record in support of edement comprising the Nez Perce
claims. SeeThomson v. Idaho Insurance Agency, ,IA26 Idaho 527, 531, 887 P.2d
1034, 1038 (1994)Snap on Tools, Inc. v. United Stat2é Cl. Ct. 1045, 1052 (
citing Celotex Corp. v. Catretd77 U.S. 317, 106 S. Ct 2548, 91 L.Ed. 2d 265
(1986)) (applying summary judgment standard totyregerpretation) .

1. THE LEGAL ELEMENTS OF THE NEZ PERCE CLAIMS

The legal cause of action on which the Nez Per@iencl are predicated is referred to
as an Indian reserved water right. The Claimamti®hmade it clear and explicit to
the Court through both briefing and at oral argutitleat they are not claiming an
implied federal reserved water right, sometimesirefl to as the "Winters
Doctrine.” The Nez Perce and the United States state injtieirmemorandum
"here the reservation at issue is the Tribe's vasen of a fishing right from those
lands ceded in 1855, not a ‘reservation' of laathfthe public domain, as is the case
with the non-Indian federally reserved water righinited States' and Nez Perce
Tribes' Joint Memorandum in Opposition to Objectdstions for Summary
Judgment ("Joint Memorandumdj 85. The Claimant's frame the elements as
follows:

1) Did the Nez Perce Tribe reserve in the 1855yrdee right of taking fish?

2) Has that right been exhausted?

3) Is some quantity of water necessary to fulfifittright?

In setting forth the elements that comprise andndeserved water right, a
distinction between the two concepitsdjan v. Federglis necessary because
unfortunately the legal precedent upon which tresi€ must rely for guidance has a
tendency to blur the distinction.

A.
The Federal Reserved Water Right.

The federal government has generally deferredatie aw with respect to
establishing water rights. Stated another wayaie gfenerally has plenary control
over water located within its boundari&eeKansas v. Coloradd206 U.S. 46, 86
(1907). An exception to that general rule is recoggh when the federal government
withdraws land from the public domain, either thybuegislation, executive order,
treaty or other agreement. Reserved water righisbraaither express or implied.
SeeUnited States v. New Mexic#38 U.S. 696, 699-700, 98 S.Ct. 3012, 3013-3014

* Again, this Court is using the term “doctrine”descriptive of the legal precedent but recogniziai
there is a difference of opinion as to whether“ttaxtrine” is a rule of law or merely the applicatiof a
judicial cannon of interpretation.



(1978). Where the withdrawal of the public langilent as to the issue of water
rights, the law will imply that the government intked to reserve the necessary
amount of appurtenant water so as to effectuatpuhgose for which the land was
withdrawn.Cappaert v. United State426 U.S. 128, 138, 96 S.Ct. 2062, 2069
(1976). The purpose being effectuated must be mi@ted to be a primary purpose
of the withdrawal as opposed to a secondary purpbasted States v. New Mexieb
715-716, 98 S.Ct. at 3021-3022. A federal resewater right, under the prior
appropriation doctrine, takes a priority date cgpanding to the date the land was
withdrawn from the public domaiCappaert426 U.S. at 138, 96 S.Ct. at 2069.
Idaho has recognized and followed this legal preneth acting on water rights.
United States v. Stat@31 Idaho 468, 469-70, 959 P.2d 449, 450-51 (1998

B.
The Indian Reserved Water Right.

In contrast to an implied federal reserved waigtrian Indian reserved water right
is the recognition by the federal government oébariginal right (i.e. hunting or
fishing) either reserved by the Indians or not egply ceded by the Indians through
a respective treaty or other agreement. The existehthe right rests on the
interpretation of the treaty so as to ascertainritent of the parties. Interpretation of
the treaty is governed by the application of vagiestablished canons or principles
of Indian treaty interpretation. The foremost piite being the recognition that the
Indian Tribe and the United States are indepensiareigns and that a treaty with
an Indian Tribe constitutes a grant of rights ® thited States from the Indians, not
a grant of rights from the United States to thadnd. Thus any rights not expressly
granted in the treaty by the Indians are reservd¢ld Indians.United States v.
Winans 198 U.S. 371, 373, 25 S.Ct. 662, 664 (1903jted States v. Adgii723

F.2d 1394, 1413 (9th Cir. 1984tate v.McConville65 Idaho 46, 50 (1943). Any
rights reserved to the Indians can only be terrethéity acts of Congres§&outh
Dakota v. Yankton Sioux Tripgl8 S.Ct. 789, 798 (1998)(citi®anta Clara Pueblo
v. Martinez 436 U.S. 49, 56, 98 S.Ct. 1670, 1677, 56 L.EA@8I (1978). Another
canon is that Indian treaties must be interpretettha@ Indians themselves would
have understood them. This canon results from Eadty between the parties with
respect to understanding the English languayashington v. Passenger Fishing
Vessel Ass;43 U.S. 658, 676, 99 S. Ct. 3055, 3069, 61 LAB23 (1979). Any
ambiguities must be resolved in favor of the Indidah. at 675-76, 99 S. Ct. at 3069-
70. Treaties are construed more liberally thangtexagreements and to ascertain
their meaning courts may look beyond the writirsglit to the history of the treaty,
the negotiations, and the practical constructicopéed by the partie&lnited States

v. Washington135 F.2d 618, 630 (9th Cir. 1998) (quotigstern Airlines, Inc. v.
Floyd, 499 U.S. 530, 535 (1991)). Indian rights havendeenfirmed" through

treaty interpretation based on the applicatiorhefforegoing canonsSee Winans,
supra,at 373, 25 S.Ct. at 664 (reserved right of acae&ishing grounds); bited
States v. Adajr723 F.2d 1394 (8Cir. 1983)(reserved on-reservation water right for
fishing); . McConville supraat 50. (recognizing reserved right to fisbjpntana v.
Confederated Salish and Kootenai Tripé$2 P.2d 754 (Mont. 1985)(distinguishing



between federal and Indian reserved water rightisilike an implied federal
reserved right, the priority date of an Indian reed water right is predicated on the
historical use by the respective Tribe and carteddack to "time immemorial."
Adair, supraat 1414.

C.
Distinguishing Between the Two Theories.

Although the implied federal reserved water righuh @pply where land is withdrawn
from the public domain for the purpose of an Indi@servation, the two types of
rights are fundamentally different. The confusiesults not only from the seminal
case, Winters v. United State207 U.S. 564, 28 S.Ct. 207 (1908), which esthblis
the implied federal reserved water right, but atsthe manner in which the courts
have blurred the distinction between the two cotedp Winters,supra,the federal
government, by agreement with the Indians, cretitedrort Belknap Indian
Reservation in 1888. The purpose of the reservatasto convert the Indians to an
agrarian culture. The agreement, however, wastsaeto the water rights necessary
for irrigation. Thereafter, conflict over water aeobetween the Indians and non-
Indian settlers. The United States Supreme Caleatlirthat the Indian Tribe on the
Fort Belknap Indian Reservation had a water rigith & priority date coinciding

with the date the reservation was creatietl.at 569, 28 S.Ct. at 212. The United
States Supreme Court, however, was ambiguoushasatahe water right was
created. TheWinterscourt first appeared to be asserting the reasaehfprth in an
earlier 1905 decision obnited States v. Winan$98 U.S. 371 (1905).

In Winans the court acknowledged that a treaty was notatgf right to the
Indians, but rather a grant from them to the UnB¢ates, thereby reserving any of
those rights not expressly granted, which is thesbaf the Indian reserved right.
Winans 198 U.S. at 373, 25 S.Ct. at 664. TWénterscourt, however, shifted its
discussion to the federal government's authoritgserve waters at the time of the
establishment of the reservatioldl. at 569, 28 S.Ct. at 212. Ultimately, the basrs f
the Supreme Court's decision turned on the federarnment's implied reservation
of the water right. Although many commentators hangaied thatWinterswas

merely a canon of interpretation as to the fedgoakernment's intent and was limited
to the facts, that concept was subsequently rejdntehe United States Supreme
Court. Fifty years later iArizona v. California373 U.S. 546, 83 S. Ct. 1468 (1963),
the Supreme Court held that the federal governmadtreserved water in the
creation of five Indian reservations. The Countialgsis, however, focused solely on
the federal government's power to reserve watethioindians, rather than looking
to ancient water rights that were never relinquisbg the Tribes. As such, the tribal
water rights took a priority date coinciding witietestablishment of the respective
Indian reservation. IrCappaert v. United State426 U.S. 128, 96 S.Ct. 2062
(1976), the United States Supreme Court appliedetteral reserved rights doctrine
beyond an Indian reservation. In finding a watght; the Court reviewed the basis
of the implied federal reserved right:

This Court has long held that when the Federal Gowent withdraws its land from
the public domain and reserves it for a federappse, the Government, by



implication, reserves appurtenant water then ur@ppated to the extent needed to
accomplish the purpose of the reservation.

In determining whether there is a federally resgémater right implicit in the
reservation of public land, the issue is whether@overnment intended to reserve
unappropriated and thus available water. Intemhdied if the previously
unappropriated waters are necessary to accompkspurposes for which the
reservation was createdt. at 139, 96 S.Ct. 2069-70. In a subsequent thseed
States v. New Mexicd38 U.S. 696, 98 S. Ct 3012 (1978), a case imvglthe
reservation of water for a national forest, thetedhiStates Supreme Court held that
federal reserved water rights could only be esthblil for primary rather than
secondary purposes of the reservation of landuin, the confusion arises because
the reservation of water rights for Indian Reseoret arose out of the implied
federal reserved water right doctrine, rather thaeservation of rights by the
Indians via treaty. Unfortunately, the trend in toairts is to merge the two concepts
into the same category of implied reserved watgrtsi despite the concepts being
distinct from one another.

D. The Origination of the Nez Perce Reserved WatdRight Claims.

The Nez Perce claims originate from the 1855 Triatguage together with reliance
on the application of the principles of treaty mptetation to establish the Indian
reserved water right claimed here. Again, bothNke Perce and the federal
government have stated in briefing and at oral raent that they are not contending
the existence of an implied federal reserved wagét in either party to the Treaty.
In Article | of the 1855 Treaty, the Nez Perce abtteeir "right, title and interest” in
their aboriginal grounds subject to certain enuteeraeservations. The reservation
giving rise to the claimed water rights is contdime Article 11l of the Treaty, which
states in relevant part as follows:

The exclusive right of taking fish in all streambexe running through or bordering
said reservation is secured to the Indians; asthésaght of taking fish at all usual
and accustomed places in common with the citizétiseaterritory. . . . Treaty with
Nez Perce, June 11, 1855, 12 Stat 957.

The foregoing treaty provision does not express$gerve or otherwise create a water
right in either party to the Treaty. Further, thez\NPerce, as well as the federal
government, both concede that neither party inténdeither reserve or create a
water right to protect fish habitat because theagation of fish habitat was simply
not contemplated back in 1855. Rather, the NezePelg on the application of
subsequently adopted principles of Indian treatystmiction as applied to the treaty
language. Such principles take into account theigibal importance of

fishing to the Nez Perce culture, the history sumding the 1855 treaty, the treaty
negotiations, as well as the treaty language fopgaes of establishing the claimed
Indian reserved water right. The Nez Perce argatath in-stream flow water right
necessarily accompanies or is otherwise integrdde@reservation of their reserved



fishing right and without it that right becomestmllow promise.®

The argument is predicated on the reasoning thegsish require water, in order to
give meaningful effect to that fishing right, a eatight must have also been
necessarily implied, i.e. reserved to the Tribettar, because of the importance of
fish and the act of engaging in fishing, to the Rezce culture, the Tribe would not
have intentionally surrendered those water rigbteessary to maintain its fishing
right. The Nez Perce cite authority wherein it vaafd that an implied water right
was reserved for maintaining a hunting or fishiigit. See Joint Board of Control
of the Flathead Irrig. Dist. v. United Sta{ed32 F2d 1127 (9

th Cir. 1987), cert. denied486 U.S. 1007 (1988kittitas Reclamation Dist. V.
Sunnyside Valley Irrig. Dist763 F.2d 1032 (9 th Cir. 1985)jnited States v. Adair
723 F.2d 1394 (9 th Cir 1983)ert. denied467 U.S. 1252 (1984&olville
Confederated Tribes v. Walto®47 F.2d 42 (9 th Cir. 1981)Jnited States v.
Anderson591 F. Supp. 1 (1982).

The Nez Perce further argue that the distinctidwéen "on-reservation” and "off-
reservation" water rights is legally irrelevantchase the water right does not
originate from a reservation or withdrawal of larather the right originates from
the reservation of a fishing right pursuant to 1885 Treaty. Lastly, the Nez Perce
assert, that since intent is at issue and evidesneguired for the purpose of
construing intent under principles of treaty intetption, that genuine issues of
material fact exist and therefore the case canaaldeided on summary judgment.

2. IN APPLYING THE MOTION FOR SUMMARY JUDGMENT STAN DARD,
THE ISSUE OF INTENT CAN BE DECIDED AS A MATTER OF L AW.

A.
Indian Treaty Interpretation is a Question of Law, if the Terms of the Treaty
are Clear and Unambiguous, or have a Settled LegMeaning, then Summary
Judgment is Appropriate.

In opposition to the motions for summary judgmeéime, Nez Perce argue that this
Court cannot rule on the issues presented on suyjodgment because Treaty
interpretation requires reliance on the considenatif the history surrounding the
Treaty, an understanding of the importance of figho the Nez Perce culture, as
well as examination of the Treaty negotiationsrieo to arrive at the intent of the
parties. Specifically, the Nez Perce state: "[T{fez Perce's understanding of the
reserved fishing right, and by extension, the righwvater implied by that
reservation, cannot be discerned without an unaedstg of the culture which the
treaty negotiators represented, the history offitilee's reliance on its fishery, the
historical context of the Treaty negotiations, attger purely factual issues."”

See Nez Perce Tribe's Joint Memoranaur@0. Thus the contention is that genuine
issues of material fact exist. Further, the Nex@é&ave filed affidavits in support of
their opposition. The Nez Perce contend further tiinese affidavits remain

® The scope of this decision does not considertmraiise take into account whether or not existing
instream flow levels have threatened the Nez PeofEteservation fishing rights.



uncontroverted by the Objectors, and therefore#se is not ripe for summary
judgment. This Court disagrees. Treaty interpiatat similar to contract
interpretation.Bonanno v. United State$2 Cl. Ct. 769, 771(1987). However,
unlike contract interpretation, the interpretatadra treaty, including an Indian
treaty, is a question of law for the Court to deci@ayuga Indian Nation

of New York v. Cuom@p8 F. Supp. 107, 110 (N.D.N.Y. 1991)(citidgited States
ex rel. Chunie v. Ringros&88 F.2d 638, 643 n.2 (9 th Cir. 1986). The exatmon

of a treaty's negotiating history and purpose dm¢sender its interpretation a
matter of fact, but merely serves as an aid tddpal determination which is at the
heart of all treaty interpretatiorBonannoat 772 .Stare decisigpplies to questions
of law. Id. at 771. Further, in the realm of contract law, ithgal determination
whether a contract term is ambiguous is a questidaw. City of Pocatello v. City

of Chubbuck127 Idaho 198, 201, 899 P.2d 411, 414 (1995hdfterms of the
contract are clear and unambiguous, or have &dd¢tjal meaning, the
interpretation of the meaning of the contract egiastion of law.ld. In this case,
since treaty interpretation is a question of lawchlike statutory interpretation, the
case can necessarily be decided on summary judgéwdaitionally, however, the
meaning of the subject "fishing in common" treatyduage has already been
construed by the United States Supreme Court atigisfore unambiguous.
Consequently, there are no genuine issues of rabtact to be resolved by the
Court. Finally, in drawing inferences in favortbe Nez Perce (the non-moving
party) there are still no genuine issues of mdtéac This Court's analysis begins
with the premise that neither the United Statesegawient nor the Nez Perce Tribe
specifically intended to reserve a water right loseathe issue of water was never
contemplated in 1855. Both parties have identifies in briefing and at oral
argumentThus, this Court is not being asked to construeshahtent.

Accordingly, nothing in the record is submittedogeng probative of actual intent.
Rather, this Court is being asked to view the Inystd the Treaty, the Nez Perce
culture, the treaty negotiations, and then impht the Nez Perce reserved a water
right as a necessary component of their resergbehfy right or to otherwise give
effect to that right. The affidavits submitted IngtNez Perce are probative of the
importance of fish and fishing to the Nez Perceuwal as well as the importance of
water to the fish habitat. However, whether the i€dtaws all favorable inferences
from the facts in favor of the Nez Perce, or acedtip¢ Nez Perce's facts as
uncontroverted, because the subject Treaty languag@ well settled legal meaning
and is not ambiguous, resolution on summary juddnsegppropriate. In sum, even
if this Court assumes that all the Nez Perce'sifdctllegations are true as to the
historical importance of the fish runs, the Cowam still rule on this issue as a matter
of law. SeeNez Perce Tribe v. Idaho Power Compad47 F. Supp. 79, 796 (D.
Idaho 1994).

B.
The "Fishing in Common" Treaty Language Has Settled_egal Meaning.

The heart of the issue in this case is interpi@tati the 1855 Treaty language "the
right of taking fish at all usual and accustomeatpbk in common with the citizens of



the territory. . . ." This is the only languagee Treaty which secures to the Nez
Perce an off-reservation fishing right. Howevengcsi the meaning and scope of this
language has already been interpreted by the USitiastes Supreme Court, the
language has a settled legal meaningWashington v. Passenger Vessel Fishing
Ass'n 443 U.S. 658, 99 S. Ct. 3055, 61 L.Ed 2d 823 9) 94t issue was the scope of
the fishing right reserved to various Indian Trilcesated by operation of the
following similar treaty term: "[T]he right of takg fish and all usual and
accustomed grounds and stations . . . in commdntivd citizens of the territory."
The subject treaty language was contained in asefisix Steven's treaties
negotiated between various Indian Tribes locatest wkthe Cascades and Isaac
Stevens on behalf of the United States. Specificatlissue inFishing Vesselvas
whether the "fishing in common" language reseneethé Indians merely a right of
guaranteed access across private ground to exdéneis®ff-reservation fishing
rights or whether the language conferred on thaahwdthe broader right to harvest a
share of the anadromous fish runs. Because ofathiéiating interpretations
regarding the meaning of the "fishing in commomigaage as between the state and
federal courts, the United States Supreme Countegaertiorari "to interpret this
important treaty provisionlt. at 674.

In interpreting the Treaty language, the Supremertiook into account the vital
importance which fish had to the Indiafd. at 667, 99 S. Ct. at 3065. The Court
also concluded that because of the abundancehoéfithe time the treaty was
executed, neither party to the treaty contemplateded for future regulation or
allocation. Id. at 668-69, 99 S. Ct. at 3066. In defining theatydanguage, the
Supreme Court held: In our view, the purpose anduage of the treaties are
unambiguous; they secure the Indians' right to gakkare of each run of fish that
passes through tribal areas. . . . The purportiotases is clear. Non-treaty
fishermen may not rely on property law conceptsjas such as the fish wheel,
license fees, or general regulations to deprivdriiens of a fair share of the
relevant runs of anadromous fish in the case axea.may treaty fishermen rely on
their exclusive right of access to the reservatiordestroy the rights of other
"citizens of the Territory."Both sides have a right, secured by treaty to taka

fair share of the available fish. That, we think isvhat the parties to the treaty
intended when they secured to the Indians the righaf taking fish in common

with other citizens. Id. at 679, 684-85, 99 S.Ct. 3071, 3074 (emphasisdjdd

The Supreme Court, however, also makes it cleafighing right is a limited, rather
than an absolute guarantee or entitlement. Imsggetp the percentage allocations for
the fish run harvest, the Court set maximums, butmnimums. The Court also
noted that the maximum could also be modified sposse to changing
circumstancesld at 687, 99 S. Ct. at 3075. The Court stated: Aéimot now
decide whether priority for [ceremonial and sulesise needs] would be required in
a period of short supply in order to carry out pleposes of the treatyd. at 688, 99
S. Ct. at 3076.

Although the Nez Perce were not parties to treafiessue inFishing Vessel
because of the similarities between the Stevesediéis, and the use of almost
identical language, when interpreting Steven'digeathe Untied States Supreme
Court has looked to cases construing other Stetrera8es for guidance. The Ninth



Circuit also follows this approactteeNez Perce Tribe v. Idaho Power C847 F.
Supp. 791 (D. Idaho 1994) (citingnited States v. Oregoi18 F.2d 299, 301-02 &
n.2 (9 th Cir. 1983)Sohappy v. Smith29 F.2d 570, 573-74 (9 th Cir. 1974).
Fishing Vessek analogous to the instant case in several irapbrespects. First,
the importance of fish and engaging in fishing wially important to the Indians in
Fishing VesselThe Supreme Court began its analysis with thatnpse in

construing the parties' intent, noting that thégreus rites of the Indians were
intended to insure the return of the salmon antfisla constituted a major part of
the Indian diet. In fact, the Indians west of thes€ades were known as the "“fish
eaters."ld. at 665, n. 6. The importance of anadromous fisis could not have
been of any less significance than the fish runew®@the Nez Perce. Stated another
way, the importance of the anadromous fish rurtkéd\Nez Perce could not have
been of greater significance than it was to theh"Baters" west of the Cascades.
Next, the "right to fish in common" provision comed in the 1855 Nez Perce
Treaty is essentially the same as the treaty laggyaantained in the series of treaties
at issue in FishinyesselThis language is also essentially the same larggtrey is
contained in the model treaty which Stevens prepemenegotiations with the
various Indian Tribes in the Washington Territangluding the Nez Perce. Lastly,
the parties to the treatieskishing Vessetlid not contemplate that their fishing right
would be impeded by subsequent technology (fistihgels), property law concepts
(right of access), or regulation (conservation jaatshe time the treaty was being
negotiated. Likewise, the parties to the 1855 Nex® Treaty did not intend to
reserve an instream flow water right because negiagy to the Treaty
contemplated a problem would arise in the futumtg@ng to fish habitat.

In this regard, the Fishing Vessel decision is slgeiin several respects. First, the
Supreme Court holds that the meaning of the "figlincommon language” is
unambiguous. As such, this Court is required tim¥olthe Supreme Court's
interpretation under principles of stare deciStse Supreme Court interprets the
subject language as granting (reserving) an ofiemation fishing right. The scope
of that right includes the larger right to a prdapmrate share of the fish run. The
contention in Fishing Vessel was that the languageely conferred a right of
access to exercise tribal fishing rights. The Sugr€ourt held the right is broader
and actually means a proportionate right to theesbfthe harvest. Now the Nez
Perce asks this Court to take the additional lewbbgy judicial fiat declare a water
right for that purpose. The Supreme Court's inttgiron does not support that
contention. Nowhere in the Supreme Court's intégpion of the language is a water
or other property right greater than an acces$flazadion right mentioned for
purposes of giving effect to the fishing right,asr being within that scope of the
fishing right. In fact, the entire decision is aedy predicated on the assumption
that the fluctuations in the fish population is qetely out of the control of the
parties. Second, the Supreme Court's interpretagionconsistent with the creation
of a water right. The off-reservation fishing rigldes not guarantee a predetermined
amount of fish, establish a minimum amount of feshotherwise require

® Again, this Court recognizes that the extent effibh's importance to the Nez Perce is
disputed by the Obijectors.



maintenance of the status quo. Rather, the rigieinels to a proportionate share of
the available fish run, whatever that run may kmeplicit in the ruling is the
recognition the fish runs will vary or even be sdbjto shortages. This recognition
is therefore inconsistent with the assertion thatter right is necessary for
maintenance of fish habitat or fish propagatiom@y put, the Nez Perce do not
have an absolute right to a predetermined or stardilevel of fish. In times of
shortages, the Supreme Court noted that it maybessary to reallocate
proportionate shares to meet the subsistence emosrial needs of the Tribe.
Consequently an implied water right is not necesiarthe maintenance of the
fishing right as it has been defined by the Supr@woert. The Fishing Vessel
decision also embraces earlier rulings of the Win8&ates Supreme Court which
hold that off-reservation treaty fisherman are sabjo state regulation imposed for
purposes of species conservation. This regulati@cep further limitations on the
scope of the off-reservation fishing right. Ruyallup Tribe v. Department of Game
of Washington391 U.S. 392, 88 S. Ct. 1725 (1968), (Puyalluphik Supreme Court
addressed the issue regarding the ability of taeeSitf Washington to regulate the
off-reservation fishing right of the Indians. Thehing rights at issue were derived
from the "right of taking fish at all usual and astomed places in common with the
citizens of the territory" language contained ia ffreaty of Medicine Creek, which
was also one of the treaties at issud-ishing VesselThe Treaty fishermen were
using nets for the commercial fishing of salmonjolitwas prohibited by state law.
In determining the scope of the fishing right, 8igoreme Court began its analysis
with the assumption that fishing with nets by thdidns was customary at the time
of the Treaty. Also, that traditionally there wex@mmercial aspects to the fishing at
that same time. However, the Supreme Court reastiaedecause the right was a
nonexclusive right, and because the Treaty wastsile to whether the Indians could
exercise the right in their "usual and accustomedmer,” the State could regulate
the manner and purpose of fishing. The Supremet@eilot that although the "right”
to fish could not be qualified by the State, "thammer of fishing, the size of the
take, the restriction of commercial fishing, and tike may be regulated in the
interest of conservation by the State in the irsieoé conservation, provided the
regulation meets appropriate standards and doediswiminate against the
Indians.” Id. at 398, 88 S. Ct. at 1728. Ruyallup Tribe v. Dept. of Game of
Washington433 U.S. 173, 97 S. Ct. 2616 (1977)(Puyallup the Supreme Court
stated that the power of the State was adequafedtection of the fish. Referring to
an earlier case, the Supreme Court stated: Spe#akinhe Court, Mr. Justice
Douglas plainly stated that the power of the Setelequate to assure the survival
of the steelhead: We do not imply that these fighights persist down to the very
last steelhead in the river. Rights can be comdoltly the need to conserve a species;
and the time may come when the life of a steelli®ad precarious in a particular
stream that all fishing should be banned untildhecies regains assurance of
survival. The police power of the State is adeguatprevent the steelhead from
following the fate of the passenger pigeon; andliteaty does not give the Indians a
federal right to pursue the last living steelheatll it enters their netdd. at 176, 97
S. Ct. at 2623 (citingVash. Dept. of Game v. Puyallup Tridd4 U.S. 44, 49, 94 S.
Ct. 330, 333 (1973)(Puyallup Il))(emphasis addegdpnsequently, the scope of the



subject fishing rights is further limited in th&et State can regulate the right for
conservation purposes. In fact, the State is @sdlgritharged with imposing
regulations for conserving the fish. The convesseat true in that the Indians cannot
impose regulations on the non-treaty off reservatisherman for purposes of
conservationSee, e.gMontana v. United Stated50 U.S. 544, 101 S. Ct. 1245, 67
L. Ed. 2d 493 (1981) (holding Crow Tribe could negulate non-tribal hunters and
fishermen on land owned in fee by non- tribal mergpeFurther support can be
found in Nez Perce Tribe v. Idaho Power Compa8¥7 F. Supp 791 (D. Idaho
1994), in which the Federal District Court of Idatanstrued the scope of the fishing
right reserved to the Nez Perce both on and offiegion. However, unlike the
treaties at issue ifrishing VesseNez Perce Tribévolved construction of the
Article 11l of the exact treaty which is the subjed this case. At issue was whether
the Nez Perce Tribe's fishing rights were beindatenl by Idaho Power as a result of
three dams being operated by Idaho Power whichedly reduced the number of
fish on the annual runs. The Nez Perce Tribe sougimetary damages. In holding
that the Tribe was not entitled to monetary damatlesCourt's interpretation of the
scope of the fishing right is dispositive of theuss in this case. The Court
acknowledged that the fishing rights were aborigim@rigin and confirmed by the
1855 Treaty.ld. at 800.

In Nez Percethe Nez Perce Tribe contended that without mopetamages, their
treaty fishing rights would be meaningléss.

In concluding that the Nez Perce were not entittechonetary compensation, the
District Court concluded: [T]he primary reasontthmalian tribes have not been
awarded damages for their treaty fishing rightdhenpast is because the tribes do not
own the fish, but only have a treaty right whiclbydes an opportunity to catch fish
if they are present at the accustomed fishing gisud. at 795(emphasis added).
Further, the Court held that neither the Nez P@&rdee nor any of its enrolled
members have a property interest in any partiaulanber of fish in the runs unless
the fish are actually present in the river and lbarcaught .Id. at 811-12. The Court
also held that the Tribe's fishing rights would hetmeaningless or nullified
because of "hatchery facilities and other mitigatgmd protection programsld. at
796. The Court went on to note that consistert tie holding irFishing Vessel
"[lln interpreting the several Steven's treatiésg, tourts have consistently held that
the reserved fishing rights grant the Indians apootunity to take, by reasonable
means, a fair and equitable share of all fish frany given run."" Id at 806 (citing
United States v. Oregoi69 F.2d 1410, 1416 (9 th Cir. 1985)(emphastedyl

The Court also noted that the right is limited bg heed to protect fish runs from
over harvest through state and federal regulatidn(citing Sohappy v. Smitt302

F. Supp. at 908;nited States v. Oregoi@69 F.2d at 1416)nited States v. Oregon
657 F.2d 1009, 1016-17 (1981Fuyallup Tribe, Inc. v. Dept. of Game v. Y &33
U.S. 165, 176-177, 97 S. Ct. 2616, 2623 53 L. E6&H (1977)).

Lastly, and most importantly, the Court answered"tlitimate issue" as to whether
the 1855 Treaty provided the Tribe with an absofigiet to preservation of the fish
runs in the condition then existing in 1855, fre@ni environmental damage caused

" Similarly, in this case, the Nez Perce contendwhitnout water rights, their Treaty rights would b
meaningless.



by a changing and developing society. The Coud tiedt the Tribe does not have
an absolute right to the preservation of the figtsrin their original 1855 condition,
free from all environmental damage caused by tlgration of increasing numbers
of the settlers and the resulting development efldnd. Id. at 808. Further, that
established treaty rights to catch and harvestdistsubject to outside changing
circumstances. The Court stated:

Having concluded that Indian treaties must be preged in light of new, and often
changing, circumstances including conditions whietit the available quantity of
fish, it is not surprising that the courts have awarded monetary damages to Indian
tribes for the depletion or destruction of fish ayame caused by development. This
Court is not able to agree with the Tribe's contenthat if Indian treaties are
subject to changing circumstances, the treatietharefore 'an impotent outcome to
negotiations and a convention, which seemed to jg®@more and give the word of
the Nation for more.'[citations omitted]

In the scope of this action, the Tribe's rightith foursuant to the 1855 Stevens
treaty only guarantees access to certain off-reservfishing grounds and the right
to attempt to catch available fish. The treaty dbesvever, require assurance that
the Tribe will have a “fair share' of the availafigdh. The law requires the various
states, and private parties in certain circumstsoeh as those presented here, to
take remedial actions should their developmenhefrivers or the surrounding land
injure the fish runs. The Stevens treaties reghaé any development authorized by
the states which injures the fish runs be non-giisoatory in nature, see Fishing
Vessel 443 U.S. 658, 99 S. Ct. 3055, 61 L. Ed. 2RIt does not however,
guarantee that subsequent development will notralstmior eventually, and
unfortunately, destroy the fish runkl. at 814 (emphasis added). This decision was
never appealed. In taking into account the estaddisauthority defining the scope of
the off-reservation fishing right, this Court'singl can be summarized as follows.
The Nez Perce contend that a water right must saogsbe implied to give effect
to the Tribe's off-reservation fishing right. TNez Perce admit that the Tribe did
not intend to reserve a water right in 1855 becdighehabitat was not contemplated.
As such, the scope of the treaty fishing right ningsaiscertained to determine
whether the application of canons of treaty intetgtion imply a water right
necessary to give effect to that treaty right. Blstdhed precedent has defined the
scope of the right. The fishing right is non-exahesand shared with non-Indians.
The right is essentially a right to a share offtble harvest. The right is not to an
absolute entitlement. Nor does it guarantee amsetiat of fish. The right is subject
to State regulation for purposes of conservingsgrezies. In fact, the State, not the
Nez Perce, has the authority to regulate off-ret@rm fishing for purposes of
conservation. The Nez Perce do not have a propegsrest in the fish. Further,
fishing rights are subject to changing circumstarioeurred by settlement and
development, which is what has occurred in thig chastly, there are other
measures in place, such as regulation, to prdiedigh run. Based on the scope of
the Nez Perce fishing right, there is no legitintadsis from which to infer that a
water right is necessary to the preservation dfltimated right. The Nez Perce do
not have anything akin to a fish propagation rigfdcordingly, this Court cannot



conclude, as a matter of law, that the Nez Per¢keofederal government reserved
an instream water right for fish.

C.
The Nez Perce's (and the United States') Admissi@s to Intent as Well as the
Purpose of the 1855 Treaty Is Inconsistent with aindian Reserved Water
Right.

The Nez Perce and the United States agree thaenaitended to reserve an
instream flow water right in connection with itsting right at the time the 1855
treaty was executed. This aspect also has indeptlatgl significance as to
whether the 1855 Treaty impliedly reserved a wagtgtt. Unlike the situation in
Fishing Vesselit would be repugnant to the purpose of the yreagotiations to
imply that the Indians reserved an off-reservaiimtream flow water right.

The purpose of the Stevens Treaties was to retlodveonflict which arose between
the Indians and the non-Indian settlers as a reétiie Oregon Donation Act of
1850 which vested title to land in settlers. lineonceivable that the United States
would have intended or otherwise agreed to alleWNRz Perce to reserve instream
flow off-reservation water rights appurtenant toda intended to be developed and
irrigated by non-Indian settlers. Although, the stoaction of a treaty focuses on
what the Indians would have understood at the timedreaty was negotiated, the
Nez Perce and the United States both admit th#teresontemplated reserving an
off-reservation water right at the time the treags being negotiated and executed.
At most, the Nez Perce intended that the off-rest@ fishing rights (as opposed to
a water right) secured by the Treaty would be alis@nd free from impediment.
However, it defies reason to imply the existenca wfater right that was both never
intended by the parties and inconsistent with tipase of the Treaty. The Nez
Perce submit that the issue pertaining to the dyasftwater reserved is beyond the
scope of these proceedings. However, for illusteapurposes it is helpful to point
out that the Nez Perce's amended instream claithédiowermost point on the
Snake River is for 105% of the average annual tdé¥he Snake, Clearwater, and
Salmon Rivers combined. It was also asserted bgtae in oral argument on
October 13, 1999, and as illustrated on demongg&&ixhibits used therein, that
many of the Nez Perce's claims are for waters a@eitbieir aboriginal territory. Tr. p.
26, L. 22, Tr. p. 27, L. 2.. Because one of the

admitted purposes of the Treaty was to extinguisiriginal title to make the lands
available for settlement, it is inconceivable tagher the United States or the Tribe
intended or even contemplated that the Tribe woendain in control of the water.
Essentially, what the Nez Perce Tribe is seeking/ay of a water right is a remedy
for an unforeseen consequence which it now belistaaxls to threaten its fishing
right. Historically, the right of access threatetied fishing right, then the over-
allocation of fish by non-treaty fishermen intedémwith the right, at present it is the
scarcity of water (among other things), and inftitare there will unquestionably
emerge other unforeseen factors which may also pdisesat to fish habitat.
However, at some point only so many interpretaticars be exacted from the Treaty
language. It is also a canon of treaty interpretathat Indian treaties cannot be re-



written or expanded beyond their clear terms toe@yra claimed injustic&€€hoctaw
Nation of Indians v. United State®18 U.S. 423, 432, 63 S.Ct. 672, 678 (1943).

D.
Adair and Related Authority Does Not Support an "Off Regrvation” Reserved
Indian Water Right.

This Court recognizes, and the Nez Perce have aitttbrity wherein, some courts
have implied a reserved water right for purposesaihtaining an Indian Tribe's
reserved fishing right. However, these cases diff@ither of two respects. Either
the genesis of the water right was a federal reskwater right and, thus, was
appurtenant to the Indian Reservation -- the niggt limited to the on-reservation,
or the right was not derived from the "fishing mnemon" language which is the
claimed origin of the Nez Perce's off-reservatighihg rights. See, e.gUnited
States v. Adajr723 F.2d 1394 (9 th Cir. 1983¢ert. denied467 U.S. 1282, 104 S.
Ct. 3536, 82 L.Ed 2d 841 (1984)(reserving watermpi@tection of on-reservation
fishing right);Kittitas Reclamation District v. Sunnyside Valleygation Dist., 763
F.2d 1032 (1985¢ert. denied474 U.S. 1032 (1985) (court does not decide iséue o
scope of fishing right),Coleville Confederated Tribes v. Wali&@47 F.2d 42 (9 th
Cir. 1981) cert denied454 U.S. 1092, 102 S.Ct. 657, 70 L. Ed.2d 63@1)9
(federal reserved water right for maintaining oserwation fishing right.);United
States v. Anderspb91 F. Supp. 1 (E.D. Wash. 1982) (federal resewater right to
preserve fishing);Joint Board of Control of Flathead Irrigation Dist. United
States832 F.2d 1127 (9 th Cir. 1987) (right created'éxclusive right of taking fish
in all streams running through and bordering restgon."); Arizona v. California
373 U.S. 546, 83 S. Ct. 1408 (1963) (federal resgewvater right). The distinction is
important because this Court's ruling is limiteckmmed water rights appurtenant to
off-reservation lands, as the boundaries existeggnt. The front runner case which
appears to create an off-reservation water rightisbing is United States v. Adair
723 F.2d 1394 (1983). Idair, at issue was whether hunting and fishing rights
reserved by the Klamath Tribe in an 1864 treaty atgplied the reservation of a
water right® Although the Court held that the Tribe had resé@evater right to
maintain the tribe's hunting and fishing right® thater rights at issue were clearly
limited to on-reservation lands and, therefore,dbeision is not applicable to this
case. The language reserving the water right reddrovthe Tribe "exclusive use and
occupancy of the lands.” The Court held: Themoisndication in the treaty,
express or implied, that the Tribe intended to cadeof its interesin those lands

it reserved for itself. [citations omitted]

[We] agree with the district court that within th864 Treaty is a recognition of the
Tribe's aboriginal water rights and a confirmatiorthe Tribe of a continued water
right to support its hunting and fishing lifestgle the Klamath Reservation.ld. at
1414 (emphasis added). The Court's reasoning v&esitom the finding that the
Klamath Tribe reserved exclusive use and occupatiotihe reserved lands and that
there was no express or implied indication thatitibe intended to cede any interest

8 Also at issue was the effect of the Klamath Tertiam Act on the water right



in those reserved land&d at 1414. As such, the mosidair can stand for in this
case is that the Nez Perce reserved water rightiseoreserved lands, however that
issue is not before this Court and is not decidedair does not extend to off-
reservation water rights. In the instant caseNee Perce's claim for off-reservation
water rights is predicated on the "fishing in conmhlanguage, the meaning and
scope of which have been defined and limited te tkan a water right.

2. The Subsequent Effect of the 1863 Treaty of Lapau

In 1863, the Nez Perce entered into a subsequeatytwith the United States.
Pursuant to the 1863 Treaty of Lapwai, the Nezéagreed to relinquish additional
lands to the United States. In exchange, the Taberved certain defined lands for a
new reservation. The 1863 Treaty reduced the baigsdaf the former reservation
from approximately 7 million acres to approximatéB0,000 acres. The ceded land
was opened up to non-Indian settlement. Articld wlithe 1863 Treaty provided,
inter alia, as follows:

[A]nd further, that all the provisions of said ttgavhich are not abrogated or
specifically changed by any article herein contdjrehall remain the same to all
intents and purposes as formerly, -- the same atiohigs resting upon the United
States, the same privileges continued to the Iisdtarside of the reservation. . . .
Treaty of 1863, 14 Stat. 647. As a result, theads raised regarding the effect of
the subsequent diminishment of the reservatiotheribe's fishing rights. Stated
another way, did the "exclusive" on-reservatiohifig rights continue to apply
within the 1855 reservation boundaries or did #eclusive" rights extend only to
the 1863 boundary of the new reservatiofffis issue, however, does not need to be
decided because the subsequent 1893 Agreementimale Nez Perce, and the
subsequent legislation ratifying the Agreementepsally subsumes the issue.

3. South Dakota v. Yankton Sioux The Subsequent Effect of the 1893 Agreement.

In 1998, a unanimous United States Supreme Coaitiele

South Dakota v. Yankton Sioux Tribe, et 5.8 S. Ct. 789 (1998), a suit over who
had regulatory jurisdiction over a proposed wagee(&ndfill), the Tribe and the
United States, or the State of South Dakota. Obrmsgnificance to the issues
before this Court on summary judgment is the faat the United States Supreme
Court interpreted the very same statute in whichdtess approved the 1893
Agreement between the United States and the Nez Heibe relating to the cession
and sale of surplus tribal lands. Act of Aug. 1894, 28 Stat. 286. The 1894 Act
incorporated (among other things) both the 189ZAgrent with the Yankton Sioux
in its entirety and the 1893 Agreement with the Rezce in its entirety and, in
accordance with both Agreements, Congress exprapgippriated the necessary
funds to compensate the Tribes for the ceded laadstisfy the claims for scout
pay, and to award the commemorative 20-dollar gaddes. Congress also

® This distinction is important for two reasons.sEitthis opinion is limited to off-reservation wateghts.
Second, because the opinion is limited to off-resson water rights, this opinion does not intetpre
whether or not the "exclusive" fishing right corsfer water right on the reservation.



prescribed the punishment for violating a liquashpbition included in the
agreement and reserved certain sections in eactstogvfor common-school
purposes. Finally, each Agreement contained a galause.ld. In Yankton Sioux
both the Federal District Court and the Eighth Qir€ourt of Appeals held that the
1894 Act (1892 Agreement with the Yankton Siouxd dot diminish the boundaries
of the reservation as delineated in the 1858 Treatyween the United States and the
Yankton Sioux Tribe and, consequently, that thgestilwaste site lies within an
Indian Reservation where federal government reguiatwould apply, i.e., that the
Yankton Sioux had sold their surplus lands to theegnment, but not their
governmental authority over it. The United Ste&8epreme Court grantexbrtiorari

to resolve the conflict between the Court of Appeald a number of decisions of the
South Dakota Supreme Court which had declaredhieaReservation had been
diminished. The first paragraph of the SupremerCoapinion readsThis case
presents the question whether, in an 1894 statutbat ratified an

agreement for the sale of surplus tribal lands, Cogress diminished the
boundaries of the Yankton Sioux Reservation in SoatDakota. The reservation
was established pursuant to an 1858 treaty betiineeldnited States and the
Yankton Sioux Tribe. Subsequently, under the Germdi@ment Act of 1887, Act of
Feb. 8, 1887, 24 Stat. 388, 25 U.S.C. § 331 (thed3aAct), individual members of
the Tribe received allotments of reservation lant] the Government then
negotiated with the Tribe for the cession of theaing, unallotted lands. The issue
we confront illustrates the jurisdictional quandarivrought by the allotment policy:
We must decide whether a landfill constructed on-imalian fee land that falls with
the boundaries of the original Yankton Reservat@mnains subject to federal
environmental regulation#.the divestiture of Indian property in 1894 effected a
diminishment of Indian territory, then the ceded lands no longer constitute
"Indian country" as defined by 18 U.S.C. § 1151(a)and the State now has
primary jurisdiction over them. In light of the operative language of the 1894,Act
and the circumstances surrounding its passagehold that Congress intended to
diminish the Yankton Reservation and consequentlyhiat the waste site is not

in Indian country. Id. at 793 (emphasis added). The Supreme Court fthatdhe
land in question was deeded to a non-Indian urideHbmestead Act of 1904, i.e.,
consisted of unallotted land ceded in the 1894 Hete, it was no longer on the
reservation. The Supreme Court also stated thak¢hef Aug. 15, 1894, which
ratified the 1892 Agreement between the UnitedeStanhd the Yankton Sioux,
contained "similar surplus land sale agreementsdet the United States and the
Siletz and Nez Perce Tribeld. at 796. In setting the stage for its analysis, t
Supreme Court stated the rules of interpretaticioléswys:

States acquired primary jurisdiction over unalldttpened lands where "the
applicable surplus land Act freed that land oféservation status and thereby
diminished the reservation boundari€sdlem 465 U.S., at 467, 104 S. Ct., at 1164.
In contrast, if a surplus land Act "simply offeredn-Indians the opportunity to
purchase land within established reservation bauesla Id., at 470 104 S. Ct., at
1166, then the entire opened area remained Indiantiy. Our touchstone to
determine whether a given statute diminished or retined reservation

boundaries is congressional purposeseeRosebud Sioux Tribe v. Kneg30 U.S.



584, 615, 97 S. Ct. 1361, 1377, 51 L.Ed.2d 660 TL9Congress possesses
plenary power over Indian affairs, including the paver to modify or eliminate
tribal rights. Seeg.g., Santa Clara Pueblo v. Martine36 U.S. 49, 56, 98 S. Ct.
1670, 1677, 56 L.Ed.2d 106 (197&ccordingly, only Congress can alter the
terms of an Indian treaty by diminishing a reservaton, United States v. Celestine,
215 U.S. 278, 285, 30 S. Ct. 93, 94-95, 54 L.E®. (1909), and its intent to do so
must be clear and plain,"United States v. Dio76 U.S. 734, 738-739, 106 S.
Ct. 2216, 2219-2220, 90 L.Ed.2d 767 (1986). Heeamust determine whether
Congress intended by the 1894 Act to modify themestion set aside for the
Yankton Tribe in the 1858 Treaty. Our inquiry isarmed by the understanding that,
at the turn of the century, Congress did not viegvdistinction between acquiring
Indian property and assuming jurisdiction over &mdT erritory as a critical one, in
part because "[t]he notion that reservation statusdian lands might not be
coextensive with tribal ownership was unfamili€@glem 465 U.S. at 468, 104 S.
Ct., at 1164, and in part because Congress themasisthat the reservation system
would fade over time. "Given this expectation, Qa3sg naturally failed to be
meticulous in clarifying whether a particular piexfdegislation formally sliced a
certain parcel of land off one reservatiomdid.; see alstlagen 510 U.S., at 426,
114 S. Ct., at 973 (Blackmun, J., dissenting) (8Agsult of the patina history has
placed on the allotment Acts, the Court is presentigh questions that their
architects could not have foreseenThus, although "[tlhe most probative
evidence of diminishment is, of course, the statutp language used to open the
Indian lands," we have held that we will also consider "the histd context
surrounding the passage of the surplus land Aatg]; to a lesser extent, the
subsequent treatment of the area in question angattern of settlement there.

Id., at 411, 114 S. Ct., at 96Bhroughout this inquiry, "we resolve any
ambiguities in favor of the Indians, and we will na lightly find diminishment."
Ibid. Article | of the 1894 Act provides that the TribdlWcede, sell, relinquish, and
convey to the United States all their claim, righlg, and interest in and to all the
unallotted lands within the limits of the resereati; pursuant to Article Il, the
United States pledges a fixed payment of $600,0806turn. This "cession" and
"sum certain" language is "precisely suited" tortieating reservation status. See
DeCoteau, 420 U.S. at 445, 95 S. Ct., at 1093 eddee have held that when a
surplus land Act contains both explicit languageesdsion, evidencing "the present
and total surrender of all tribal interests," angr@avision for a fixed- sum payment,
representing "an unconditional commitment from Gesg to compensate the Indian
tribe for its opened land," a "nearly conclusiver,almost insurmountable,”
presumption of diminishment aris&olem, supraat 470, 104 S.Ct., at 1166; see
also Hagen suprg at 411, 114 S.Ct., at 965. The terms of the 1884arallel the
language that this court found terminated the LBdeerse Indian Reservation in
DeCoteau, supraat 445, 95 S.Ct., at 1093, and aPeCoteauthe 1894 Act ratified
a negotiated agreement supported by a majoritgeofitibe. Moreover, the Act we
construe here more clearly indicates diminishmiean tdid the surplus land Act at
issue inHagen which we concluded diminished reservation landshehough it
provided only that "all the unallotted lands witlsiaid reservation shall be restored
to the public domain."” See 510 U.S., at 412, 113t.Sat 966.1d. at 797, 798



(emphasis added).

Like the 1892 Yankton Agreement, the 1893 Nez PAgreement contains nearly
identical explicit language of cession, evidendimg "present and total surrender of
all tribal interests" (except specifically enumerxhaind legally described tracts), and
a fixed sum payment, representing "an unconditicnadmitment from Congress to
compensate the [Nez Perce] tribe for its opened.1a8eeArticles I, II, and Il of

the 1893 Nez Perce Agreement.

Turning to the savings clause in each of the tvepeetive agreements, Article
XVIII of the Yankton Sioux Agreement states (witmghasis):

Nothing in this agreement shall be construed togde the treaty of April 19th,
1858, between the Yankton tribe of Sioux Indiand tre United States. And after
the signing of this agreement, and its ratificatignCongress, all provisions of the
said treaty of April 19th, 1858, shall be in fubrfe and effect, the same as though
this agreement had not been maded the said Yankton Indians shall continue

to receive their annuities under said treaty of Apil 19th, 1858. 28 Stat.326
(August 15, 1894). Article XI of the 1893 Nez PeAgreement provides: The
existing provisions of all former treaties with@g@ez Perce Indians not inconsistent
with the provisions of this agreement are herelitinaed in full force

and effect. Invankton Siouxthe United States Supreme Court, in addressig th
savings clause, stated:

The Yankton Tribe and the United States, appeasgmicusfor the Tribe, rest
their argument against diminishment primarily ba saving clause in Article XVIII
of the 1894 ActThe Tribe asserts that because that clause purpordeto

conserve the provisions of the 1858 Treaty, the eting reservation boundaries
were maintained The United States urges a similarly "holistichistsuction of the
agreement, which would presume that the partiended to modify the 1858 Treaty
only insofar as necessary to open the surplus lemdsttlement, without
fundamentally altering the Treaty's terr8sich a literal construction of the saving
clauseas the South Dakota Supreme Court note8tate v. Greger559 N.W.2d
854, 863 (S.D. 1997%yould "impugn the entire sale." The unconditional
relinquishment of the Tribe's territory for settlement by non-Indian
homesteaders can by no means be reconciled with tbentral provisions of the
1858 Treaty, which recognized the reservation as ¢hTribe's "permanent”

home and prohibited white settlement thereSeeOregon Dept. of Fish and
Wildlife v. Klamath Tribe473 U.S. 753, 770, 105 S.Ct. 3420, 3430, 87 2&842
(1985) (discounting a saving clause on the basss"gfaring inconsistency" between
the original treaty and the subsequent agreement).

Moreover, the Government's contention that the Trike intended to cede some
property but maintain the entire reservation as itsterritory contradicts the
common understanding of the time: that tribal owneship was a critical
component of reservation statusSeeSolem, supraat 468, 104 S.Ct., at 1164-
1165. We "cannot ignore plain language that, vieimdustorical context and given
a fair appraisal, clearly runs counter to a triltefs claims."Klamath, supraat 774,
105 S.Ct., at 3432 (internal quotation marks atation omitted).

Rather than read the saving clause in a manner thaviscerates the agreement
in which it appears, we give it a "sensible constrction” that avoids this



"absurd conclusion." SeeUnited States v. Grandersodll U.S. 39, 56, 114 S.Ct.
1259, 1268-1269, 127 L.Ed.2d 611 (1994) (internatgtion marks omitted). The
most plausible interpretation of Article XVIII relx@s around the annuities in the
form of cash, guns, ammunition, food, and clottimat the Tribe was to receive in
exchange for its aboriginal claims for 50 yearsratthie 1858 Treaty. Along with the
proposed sale price, these annuities and othealired Yankton claims dominated
the 1892 negotiations between the Commissionershendribe. Id. at 799
(emphasis added) In this case, the conclusiorthleatlez Perce Tribe ceded all its
interest in all unallotted land not expressly reedrby the 1893 Agreement and its
subsequent ratification by Congress is equally agdhimg. The savings clause
contained in Article XI of the 1893 Agreement, wablble in direct contravention of
Articles | and Il of the Agreement if the Resereatboundaries were not diminished
by operation of the savings clause. To concluderatise would not only eviscerate
the purpose of the 1893 Agreement and its subségoagressional ratification, but
would also be inconsistent with the plain meanifithe 1855 Treaty wherein the
Nez Perce Tribe also agreed to "cede, relinquishcanvey"” to the United States all
of its "right, title, and interest" in its aborigihlands. Stated another way, if the
cession language contained in the 1893 Agreemetti® be given literal effect,
then the sanctity of the of the 1855 Treaty languean also be called into question.
However, by strongly urging the operation of thdiém reserved rights doctrine, the
Tribe necessarily admits those aboriginal landses¢rved were ceded pursuant to
the 1855 Treaty. In this Court's view, pursuarth®holding in Yankton Sioux, the
boundaries of the Nez Perce Reservation was dihediso the extent of all
unallotted lands not expressly reserved in the ¥89@ement® The boundaries of
the reservation are important because this ru8rgnited to claimed in-stream flow
water rights outside of the current boundariehefReservation. Consistent with the
savings clause of the 1893 Agreement and the 1863855 Treaties, the Tribe did
reserve its off-reservation "right to fish in commibThe scope of this right,
however, does not include an instream flow watgntriThis Court recognizes the
holding in United States v. WebDistrict of Idaho Case No. 98- 80-N-EJL (January
12, 1999), which is currently on appedl/ebbraised the issue of criminal
jurisdiction on previously allotted lands of theA\leerce Reservation. The District
Court ruled that pursuant to the 1893 Agreementtialotted lands continued to be
within the boundaries of the Reservation by operatif the savings clause. This
Court declines to follow the ruling for severalseas. First, the matter is currently
on appeal and therefore not final. Next, both theegnment and the defense
stipulated in the case that the offense took piecpreviously allotted land.
Therefore, since the status of the unallotted i&ad not at issue, the decision
pertaining to the status of the same is dicta arallilikelihood may not be revisited
by the Court of Appeals on that basis. Furtheg @ourt disagrees substantively
with the opinion. The Court's analysis erroneotistuses on the intent of the Nez
Perce, rather than Congressional intent. Nextctimelusion that Congress did not
intend the cession of unallotted lands not spedifiaeserved to the Tribe in

% yankton Siouspecifically did not answer whether allotted lamutsw in non-Indian ownership were part
of the
Reservation.



common, not only ignores the plain meaning of tia¢usory language but also the
historical circumstances following the Treaty o658 Namely, the influx of settlers
on Reservation land and the related policies efvalting conflict between the
Indians and the settlers, settling the west, atilgxishing Indian title.

Xl
Conclusion

For the foregoing reasons, this Court rules as¥dt 1) That pursuant to the 1855
Treaty, the Nez Perce Tribe reserved among otlvegghthe "right of taking fish at
all usual and accustomed places in common witleitieens of the territory;" 2) that
the Nez Perce Tribe or the United States did netifipally intend to reserve an off-
reservation instream flow water right for purposémaintaining said fishing right;

3) that the scope of the "right of taking fish om@omon" does not also confer an off-
reservation instream flow water right, and; 4) ghatsuant to the 1893 Agreement
and its subsequent congressional ratificationNi&e Perce Tribe ceded all interest
in unallotted lands not expressly reserved to thiee] 5) that by the savings clause
the Tribe again reserved its off-reservation in own fishing rights. Therefore, the
Nez Perce do not have Indian reserved instream\ilater rights extending beyond
the boundaries of the present Reservation, wheretbese boundaries may be. This
Court makes no ruling on the extent of on-reseovavater rights of any kind.
Summary judgment is therefore granted. Additiondlysed upon the ruling herein,
the Court determines that it is unnecessary toemsdother/additional issues raised in
some of the Objectors' Motions for Summary Judgment

IT IS SO ORDERED

DATED November 10, 1999.

BARRY WOOD

Administrative District Judge and
Presiding Judge of the
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